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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

NATIONAL CITY BANK OF INDIANA
and
NATIONAL CITY MORTGAGE CO,
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F-062

Civil Action No.: S 03-0655 LKK DAD

APPENDIX TO MEMORANDUM OF
Plaintiffs, POINTS AND AUTHORITIES IN
SUPPORT OF PLAINTIFFS’ MOTION

v. FOR PRELIMINARY INJUNCTION

DEMETRIOS a. BOUTRIS,
in his official capacity as Comumissioner of
the Califarnia Department of Corporations,

Defendant.
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Authorities Not Reported in Federal Reporter

Preliminary Injunction Order, Wells Fargo Bank, N.A. V.
Bourris, No. 03-0157 GEB JFM (March 10, 2003)

OCC Interpretive Letter No. 749 (Sept. 13, 1996)
OCC Interpretive Letter No. 644 (March 24, 1994)

L ewer from Julie L. Williams, First Deputy Comptroller
and Chief Counsel, Office of the Camptroller of
the Currency, to Demetrios A. Boutris, Commissioner,
California Department of Corporations
(February 11, 2003)

OCC Interpretive Letter No. 614 (January 15, 1993)
Preliminary Injunction Order, Bank of America, N.A. v.

City and County of San Francisco, No.
C 99 4817 VRW (November 15, 1999)

P.045/102

F-052
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APPENDIX
FILED
1 l
2 MAR {0 X0
3 CLERK, U.S. DISTAICT COURT
EASTERR DISTRICT OF CALIFORNIA
4 ay.
DEPUTY CLERK __J
5 .
6
7 IN THE UNITED STATES DISTRICT COURT
8 FOR THE ERSTERN DISTRICT OF CALIEFORNIA
9
10 | WELLS FARGO BANK, N.A., and )
WELLS FARGO HOME MORTGAGE, INC,., )
11 )
plaintiffs, )
12 )
V. ) CcIV. NO. $-03-0157 GEB JEM
13 )
DEMETRIOS A. BOUTRIS, in his )
14 ) official capacity as Commissioner ) ORRER'
of the Califcornia Department of )
15 | Carporations, )
)
16 pefendant. )
)
17
18 plaintiffs Wells Faxgo Bank, N.A. (“Wells Fargo”) and Wells
19| Fargo Home Mortgags, Inc. (“WFHMI”) move for 2 preliminary injunction
25 ] seeking to ernioin nefendant Dametrios Bou-ris, in nis cfficlal
21| capacicy as thne Cemmissioner of the california Department of
22 | Corporations (“the Commissioner”) “from enforcing the Californie
22 | Residential Mortgage Lending Act, Cal. Fin. Code § 50002 et seq.
24| (including § 50204 (o}), california Civil Code § 2948.5%, and the
25
) The judge directed his staff to provide a copy of this Ordss
26l to the parties and to the Office of tha Comgtrollez of the Currency '
via facsimile transmission no later than 4:30 p.m. on March 10, 2003,
27 || so they could be apprized of its contents prior to cfficial sarvioce..
g Nothing shall be faxed To the chambers' fax number absent the exprass.

advance approval of the judge.
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1) california Financial Lenders Law, Cal. Fin. Code § 2200C et segq.,
2 against [Wells Fargo and WEHMI); from revoking WFHMI'S licenses o de
3! business in california under those 1aws; and from otherwise taking any
4 ) action against WFHMI for continuing to dc business in cthe state of
5| california.” (Pls.’ Mot. for Prelim. Inj. at 1-2.) The essence of
6l Plaintiffs’ argumsnt is that they are subject exclusively to federal
71| regqulation by the Office of the Comptroller of the Currency (%OCC”)
B8 isince fadaral banking law presmpts the Commissioner’s regulatory
g | authority over federally regulated national banks. The OCC filed an
10 amicus curiae brief in which it contends the National Bank Act
11 | pracludes the Commissionar from exercising visitorial powers over
12 ) pPlaintiffs. The Commissioner opposes zhe motion and filed an
13 ] opposition to the OCC’s amicus curiae brief. The Commissioner argues
14 |} that because WEHMI possesses California-issued licenses it is
15|l obligated te comply with all licensing requirements; and that
16| “Congress has not vested in the [0CC] to the exciusion of thse states,
17} the power to control ox regulate operating subsidiaries of national
18 § banks.”! (Commissicner’s Opp’n to OCC’s Amicus Br. at 2.) The
15l Comrnissioner concades “it 1is undisputed that the OCC has exzlusive
20|l regulatory authsrity over Wells Fargc, & natioral bank.” (Opp'n tO
21l Mot. a- 2, n.1l.)
22 The motion was argued March 10, 2003.?
23
24 : The Cormissioner argues there is no credible evidence that
WFHMI is an operating subsidiary. However, an OoCC letter dated
z | october 16, 2001, “confirms that (WFHMI) is an operating subsidiary of
Wells Fargo Bank, W.A.“ (Decl. of Moskowitz Ex. 1.)
z: 2 The OCC appearad through counsel and was allowed to argue at
the hearing. The Order filed February 13, 2003, g-anted the OCC’s
- request “to appear amicus curiae in this action so it could “present

(continued..-)
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1 Background

2 Wells Fargo is a federal nacional bank organized undexr the

3| National Bank Act. (Pls.’ Memo. of P. & A. in Support of Mot. for -

al prelim. Inj. at 3; Decl. of Stumcpf in Support of prelim Inj. § 2.)

sl WEHMI is a vholly owned operating subsidiary of Wells Faxgo. (Pls.’

gl Memoc. of P. & A. at 3/ Decl. of Moskowitz Ex. 1.) WEHMI is licensed

71 to engage in real estate lending activities under the California

g8l Residential Moztgage Lending Act (“the RMLA”) and the California

g1 Finance Lendaers Law (“the CFLL”). (Decl. of Burns q9 5, 7, Ex. 3:;

10 | becl. of Agbonkpolar 1 4: Decl. of Wissinger 91 5, 7.)

11 Following ssveral regulatory examinations, the Commissioner’
12 | demanded on Dacember 4, 2002, that WEFHMI conduct an audit of its

13{ residential mortgage loans made in California during 2001 and 2002.

14| (Decl. of Burns ¢ 15, Ex. 7.) This required audit was To identify:

151 all loans where per diem interest wWas charged by WrHMI in violation of
16| california Financial Code § 50204 (o), those ccnéumers entitled to &
17| refund, and instances of understating finance charges in viclation of
18|l the Truth in Lending Act and California Financial Code §§ 50204 (1) (3)
19fand (xy. (pecl. of Burns Ex. 7.) WEHMI zasponded to the

20 Commissioner’s demand foz an audit in a letter dated Janudry 22, 2003,
21| asserting because it Is an operating subsidiazry of & natioral bank 1t
22l is subject to the exclusivs federal ragalation and supervision of the
23} oce; however, it proposed an alternate audit to accomnodate the

24l commissionexr’s concerns. (Dacl. of Burns Ex. 9.) The Commissioner

25

26

2(.,.centinued)

27|l oxal argument” and have considered the Memorandum Amicus Curias of the

28 Office of the Comptroller of the Currency in Support of plaintiffs’

Mocion for a Preliminary Injunction filed on February 14, 2003.”

3
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demanded compliance. Subsequently., pPlaintiffs commenced this fedaral
jawWwsuit against the cOmmissioner.on January 21, 2003. On February 4,
2003, the Commissioner ins-ituted proceedings TO revoke WEAMI‘s
1icenses issued under the RMLA and the crFLL. (Id. § 22; Decl. of

Wissinger Ex. 1, EX. 2.)

preliminary Jnijunction grandards

To prevail on the motien for a preliminary injunction, each
Plaintiff must demonstrate either: “ (1) a combination of probable
success on the merits and the possibility of irreparable injury if
relief is not granted; or {2) the existence of serious questions going
to the merits and that the balance of hardships tips sharply in its

favor.” Int’l Jensel. Ipe. v. Metrosound U.S.A.. Inc,, & F.3d 818,

822 (9th Cir. 199%93). vgach of these TWO fornmulations reguires an
examination c£ both the potential merits of the assarted claims and

the harm cr hardships faced by the parties.” Sammartane v. First

Judicial Dist, Court, in and for County of Cazson CItY, 303 F.3d 959,
965 (9th Cir. 2002). “The altarnative siandards are not separate
tests but the outer reaches cf a2 single continuum,”" Int’ e n
Ins., 4 F.3d at 822 {(quotaticns and citrations cmitted], “win which the
required dagree of irreparable harm increases as the probability of
success decreases.” KADMAELADC, 203 F.34 at 965. When the action
involves the public interest, “the district court mast also exanine
whether the public interest favors the plainziff.” Id.
i scussion

Plaintiffs arque the Commissioner’s attempt To enforce the
RMLA and the CFLL against WFHMI runs afoul of the Nazional Bank Act.
plaintiffs contend this Act grants the OCC the exclusive authority to

exercise visitorial powexs over national banks and their operating

4
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subsidiaries; therefore, WFHMI is rot zegquired To hold a license undarc
che RMLA or the CFLL to engage in residential mortgage jending and
servicing business in California. (pls.’ Memo. of P. & A. at 16-17.)
The OCC‘s amicus curiae brief agress with Plaintiffs’ position,
stacing that “in its capaclty as administrator of the national banking
gystem . - {and] pursuant to 12 U.S.C. § 484 and federal
regulations, the OCC has exclusive \¢gisitorial’ power sver national
panks and their opexating subsidiaries except where federal law
specifically provides o=hsrwise,”?® (OCC Amicus Br. at 2.) The
Commissioner counters +hat the OCC sseks To exceed its visitorial
powers over national banks by unlawfully expanding jts jurisdiction to
include operating subsidiaries of national banks. (Def.’s Memo. of P.

£ A. at 13-14.)

Nat nk AcT
National banks are created and governed by the National Bank

Act. 12 U.s.C. § 21 &% seq, The National Bank Act wWas enacted to

“facilitate . . . '@ national banking syscem, " ” arquette rl n

of Mipneaeolis V. cirsr _of Omaha Se8rv. coro., 439 U.S. 299, 314-15

(1978)(quoting Cong, Globe 38ch Cong. 8t Sess., 1451(1664) ), and “te

3 mhe OCC explains “the TeIm ‘yisitorial’ powers as used in
section 484 generally refers to the powex of the OCC to ‘yisit’ a
national bank ToO axamine its activities and its observance of
applicable laws, and encompasses an examination of 2 national pank’s
records relative To the conduct of its panking business as well as any
enforcement action that may be undertaken for violations of law."”
(occ amicus Br. at 2-3.) 12 C.E.R- § 7.6000¢(a) (2) provides that
wvisitorial powers include: “examination of a bank;” “inspection cf a
pank’s books and records)®“ “regulation and supervision of activities
authorized or parmitted pursuant co federal banking law; and”
“enforcing compliance with any applicable faderal or state laws
concarning those activities.” 12 U.s.c. § 484(a) proscribes “No
national bank shall be subject to any visitorial powsers except as_ '
authorized by Federal law, vested in the courts of justice or such a8
shall be, or have been exercised or directed by Congrass. .Y

S




Apr-03-03

12:36em  From=Covington & Burling San Francisce +415591509! T-152  P.052/102  f-g52

[HX- 1U~cUua MUl U443 PR WS pidi., UUUKI FRA Nu. 3lo ¥ qezd ¥. 0V

protect national panks against intrusive regulatior by the Stetes.”

Bank of America V. Ccity_and County of San francisco, 309 F.3d 3851, 3¢l

{Sth Cir. 2002). The National Bank Act provides that such banks
shall have power

[t)o exercise. . .all such incidental powers as

shall be necessazy to carry on the business of

banking; by discounting and negotiating promissory

notes, drafrs, bills of exchange, and other

evidences of debt; by receiving deposits; by

buying and selling exchange, coin, and bulliocn: by

lcaning money or personal securityi and by

cbtaining, issulng, and circulating notes.
12 U.S.C. § 24 (Seventh). The United States Supreme Courz stated that
the National Bank Act has charged the Comptroller with the supervision
of the Act, and that the Comptroller bears “primary responsibility tor
surveillance cf ‘the business of banking’ acthorized by § 24

(seventh) .” Natieonebank of North Carolina, N.,B. v. variable Apnuity

1ife Ins, Co., 512 U.S. 251, 256 (1995); &ee 12 U.s5.C. § 1, 26-27,

481. The United States Supreme Court hald that the wipyusiness of

banking’ is not limited to the enumerated powers in § 24 Seventh and
that the Comptroller therefore has discretion to aurhorize activities
beycnd those specifically enumerated. The exexcise of the
Comptroller’s dissretion, however, must be kept within :easonabie
pounds,” MNaticgo n f XN ~olin N.R. , 313 U.S. at 238 n.z.

The OCC-promulgated regulaticn regarzing the exercise of
visitorial powers over national banks provides:

cnly the OCC or an authorized reprasentative oZf
the OCC may exercise visitorial powers with
respect to natiecnal banks excapt as provided in
paragraph (b) of this saction. State officials
may not exercise visitorial powers with respect TO
national banks, such as conducting examinations,
inspecting or requiring the production of books or
records of national banks, or prosecuting
enforcement actions, except in limited

6
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circumstances authorized by federz3l law. However,
production of a bank's recaords (other than
non-public OCC information undexz 12 CFR part 4.
subpart C) may pe reguized under normal judlcxal
procedures.

12 C.F.R. § 7.4000.
Ac the March 10 hearing, the Commissioner argued that the
occ does not have exclusive visitorial powers over WrHMI because
nothing in the National Bank ActT authorizes the 0cC to exercise thils
exclusive authority. Rather, the Commissionex asserted, at mMOST the
OCC has concurrent visitorial powers over WEHMI. The Commissioner
further argued chat should the Court find that 12 C.F.R. § 7.4006
provides the OCC with axclusive visitorial powers over WEHMI, since
that regulatien did not become effective until Augast 2001, it has no
preemptive effect on the Commissioner’s ability to exerciss visitorial
powers over WFHMI before its enactmant. The OCC disagrees, arguing
that the Commissioner's position violates the Congressional enactment
in 12 U.S.C. § 484 (a), and the intent of 12 C.F.R. § 7.4006.

Oparati diarlies

The OCC asserts thaz “[p]ursuant tao their authority under 12

U.s.c. § 24 (Seventh) to exercise ‘all suach {ncidental powers 2as shall

be neceasary to caIry od the business of ranking,’ na-ional panks nrave

long used separately incorporated antities To engage in activities

that the bank itself is authorized to conduct. {such aurhority] has
been expressly recognized for nearly 40 yaars.” (0CC RBmicus B=x. ac
11-12.)

The Operating Subsidiary Rule, codified at 12 C.F.R. § 5.34,

regulates the authority of national banks To engade in activitcies
through oparating subsidlaries. “A national bank may conduct in 3%

operating subsidiary petivities that are permissible for a national

7
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pank to engage ir airectly either 2s parc oS, ©r incidenzal to, the
pusinass of banking, &5 determined by the ocC, or otherwise uncer

other stactutory authority. . - _# 12 C.F.R. § 5.34(a) (1) Section

5.33(e) (3) provides that “{a]n operating subsidiary conducts
activities authorized under this section pursuanc o the same
authorization, terms and conditions that apply to che conduct of such
activities by its parent national bank.” 12 C.F.R. § 7.40086 provides
that “[ulnless otherwise provided by Federal law oI ocC regulation,
State laws apply to national bank cperating subsidiaries to the same
extent that those laws apply to the parent national bank.”

At the March 10 nearing, the Commissioner pressed his
pcsition that no pzovision of the National Bank ACt grants national
banks authority to owWn or establish cperating subsicdiaries or to
conduct thelr jaending activities through such subsidiaries. The OCC
counters that it has jnterpreted the language of 12 U,5.C. § 28
(Savsnth), which authorizes national banké to exercise “all such
{incidental powers 23 <hall be necessary Lo carry on the business of
vanking,” as authorizing rational banks thrzcugh the OCC to use
sussidiaries to conduct tanking business. “Tncidental powers (in § 24
(seventh)] include activitles that azIe ‘ecnvenient oI cseful in
cenrection with the perfczmance of one of the bank's establishead
activities pursuant to {ts express pCWers under the National Bank

acc.’" Bapk of Bmerica v, City and county of San FXanceseo, 309 F.3d

551, 562 (9th cir., 2002) {citations onitced) . The OCC’s :eccgnition of
national banks’ authority to conduct authorized banking business
through subsidiaries dates back to 1966. AT that time, the OCC t{asued

rules permitting national banks to
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acquire and ncid the controlling stock interes= inb
a subsidiary cperatlons corporation. - - ° A .
subsidiary operat.ons corporation 15 & coryopa-¢0R
the functions cr activities of which are ;1m1;ed
co one or several of the functions ©I activic:es
that a national bank is authorized ©© carzy ©h.

*r ¥ -
(T)he authority of a national bank to purchese Or
otherwise acquire and hold stock of a subsidiary
operations corporation may properly be found among
‘guch incidental powers’ of the bank ‘as shall be
necessary to €3rry on the business of panking,’
within tne meaning of 12 g.s.c. 24 (7)), or as an
{ncident to another Federal banking statute which
empowers 3 national bank to engage in a particular
function or activity. . . . The visitorial powers
vested in this Office are adeguate to ascertain
compliance by bank subsidiaries with the
limitations and restrictions applicable to them
and their parent national banks.

Acguisition of Contrelling Stock Interest in subsidiary Operations
Corporation, 31 Fed. Reg. 11,455 at 11,459-60 (Aug. 31, 19686).
Plaintiffs and the OCC also argue that the Gramm-Leach-
Bliley Rct (“GLBA") acknowledges national panks’ authority to conduct
hanking business through operating subsidiaries. 3Ses 12 u.s.c. § 24a.
The GLBA defines a financial subsidiary as something “other than 3
subsidiary that . . . engagss solely in activities tnat nacional banks
are permitted to engage in directly and are conducted subject TO the

same terms and conditions ~hat govern the conduct of such activities

by national vanks. . . .*“  Id. 8§ 24al{g)(3). The Commisslioner disputes
the OCC’s position on the GLBA, rslying on a Reperc of the Senate
Committee on Banking, Housing, and Urban Affairs, which he argues

reveals Congress did not recognize operating subsidiaries in the GLBA-

(Commissioner’s Opp’n to Amicus Br. at 5.) However, that Reporc
specifically addresses natienal banks’ authozity ©e conduct guthorized

banking business through operxating subsidiaries:




RPDDERINIO

Apr=03-03

12:37em  From-Covington & Burling San Francisco +4155916091 T-152  P.058/102

F-082

[IAK-1U-ZUU3 NUN U4:43 rrous vist UUURL FAA NJ, TIC D3y Hzeh Fe

w n

o =N oo n &

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25
26

27

28

For at least 30 years, national panks have bean
authorized to invest in operating subsidiaries
that are engaged oaly-in actzivities that nazional
banks may engage in directly. For example,
national banks are authorized directly to make
mortgage loans and engage in relazed mortgage
banking activities. Many banks choose to conduct
these activities through subsidiary COrporatZons.
Nothirg in this lsgislation is incended to affect
the authority of national banks to engage in bank
permissible lctivities through subsidiary
corporations, or to invest in joimt ventures to
sngage in bank permissaible scrivities with other
panks or nonbank companies.

S. Rep. No. 106-44, at € (1999).

Finally, operating subsidiaries and national banks have been
t-eated as equivalents in court declsions determining whether a
particular activity was permissible for a national bank. 3ee

NacionsBank of North Carelina, N-A., 513 U.S. .at 254 (brokezrage

subsidiary acting as an agent in the sale of annuities): Marguetce

Nat’l Bank of Minneapolis V. First of Omaha Servige COLP.s 435 U.S.

299 (1978) (credit card subsidiary): Amezican Ins. RAss'n v, Clarke,

865 F.2¢ 278 (D.C. Cir. 18588) (subsidiary offering municipal dbond

insurance): M A M Ieasing Coxp. VY, Sga=-tle First Nat’l Bank. £g3 F.2d

1377 (Sth Cir. 1577) (motox vehicle leasing Dby subsidiary) .
Therefore, the CCC's interpretation that nactional banks 3are authorized
to conduct permissible ranking business sctiviries through cperazing
subsidiaries appears to be reasonable and antitled to defersnce.

as s-ated in Eirst Nav’) Bank of Eastery Arkansas V. Taylor,

g07 F.2d 775, 777-78 (8th Cir. 1990},

tnhe Supreme Court has made clear that the
Comp=roller's interpretation of the National Bank
Act must ba given "great weight":

"Te is sattrled that courts should give great
Wweight to any reasonable construction of a
regulatory statute adopted by the agency charged

with the enforcement of that statute. The

10
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Comptroller of the Currency is charged with the
enforcement of banking laws to an exten= tThat
warrants the invocation of zhis principle with
respect to his deliperative conclusions as to the
meaning of these laws.” The Comptroller's )
determination as to what activities are authorized
under the National Bank Act should be sustained if .
reasonable. .

(Citatlons omitted); seg also NationsBank of North Carolina, N.A,, 513

U.S. at 256-57 (same).

O0CC’ = Exclusive Visitorial Powexs over Operating

= jea

Notwithstanding the likelihood that Plaintiffs will prevail
on their claim that WFHMI nas the status of an cparating subsidiary cf
a pational bank, the Carumissioner contends he has joint visivorial
powers over WEHRMI at least prior To August 2001. The OCC countels:
“gecause fedaral law prohibits the (Commissioner] from exercising
visitorial powers cver a national bank engaged in real estate lending
pursuant to federal law, the [Commissioner] may not exarcise
visitorial power over the national bank conducting that activity
through an cperating subsidiary licensed by the OCC, absent federal
law dictating a ccntrary result.” (OCC Amicus Br. at 14.) The occ
explained in 1tTs interprezive letzter to the Commissicner, cdated
Februarzy 11, 2003, cthe following:

As an operating subsidiary of a rational bank,

WEHMI is subjact to ongoing supervision and

examination by the OCC in the same manner and ToO

the sama extent as the (Wells Fargo] Bank. . .

(P]lursuant to 12 U.S.C. § 484, and 32 C.F.R. §

3.34(e) (3) and 7.4008, tne OCC has excluslive

visitorial authority over national banks and thelr

oparating subsidiaries except where Federal law

provides otherwise. This authority perzains to

retivities exgressl authorized or recognized as

permissible for nat enal banks under Federal law

or regulation, or by OCC {ssuance Oor
interpretation, including the content of these

1t
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sctivities and the manner in which, and standards
whereby, those activities are conducted. As 2
result, States are precluded from examining oI
requiring information from national banks or their
operating subsidiaries or othexwise geeking to
exercise visitorial powers with respect o '
naticnal banks or their operating subgidiaries 1in
those respects. Thus, Federal jaw precludes
examination of WFHMI by the [Commissioner].

(Id. Ex. 1 at 1-2.) Becauss the ocC’s construction of the National

Bank Act 13 articulated in an amicus brief and an {nterpretive letter

wdoes not make it sunworthy of daference.’” Bank of America, 309 F.3d
at 563 n.7. Th8 occ’s amicus brief and interpretive letter appear to
pe “both persuasive and consistent with the National Bank Act and occ
regulations and thus at least ‘enticled td respact.’” Id.
During the March 10 hearing, OCC pointed to the Third

circuit decisicn in Na%’l Ssrate Rank. Elizabeth, N, I, ¥y, Tong, 630
F.2d 981 (3d Cir. 1980), as support for its position that.the occ has
exclugive vigitorial powers over WEHMI whéther or not the enforcemant
of California Jaw is involved. Longa reveéls, “questions about the

applicability of state legislation to national banks must be

distinguished from the related inquiry of who is responsible for
enforcing nzcional bank compliance.” Londy 630 F.2d at 987-88. In
1ight of rne raspect that is tc be given to the oCC’ s canstcruction of
the National fank Act arciculazed in its brief and jrs interpzetive
jecter where 3t opines {t has exclusive visitorial powex over WFEMI a3
a subsidiary of a national bank, plaintiffs are likely to prevail on
the merits of their claim that the OCC’s recognition of WERMI'S status
as an operating subsgidiary is all that is needed for it To conduct its
residential mortgagdge lending in California. Accordingly., the
Commissionex’s argument that he has dual visitorial powers with the

occ is not likely to prevail because allowing the Commissioner to

12
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1l exercise visitorial powers over WTHMI would appear t° vreselt in
2 } unnecessary and wasteful duplicazion of efsors on the part of the bark
31 and the state agency- From that standpeint enforcement exclusivity in
¢l the [OCC] 1is -sasonable and practzical.” 1d. act 988.
5 The foregoing discussion reveals that plaintiffs have shown
¢ | probable success on the merits of their eclaim that WEHMI 18 2 wholly-
7 ¥ owned operating supsidiary of Wells Fargo licensed by -he OCC to
g | engage in real eatate lending activities in california, and that
9 | therefore “the National Bank Act preempts the Commissioner’s
10 | authority” to prohibit WEFHMI from doing this business in California
11| and from exercising visitorial power oVer plaintiffs. jrst Nat’
12 a nf Easiex ~kansas, 907 F.2d at 778.
13 d ed b partie
14 plaintiffs contend they will suffer irreparable harm if the
15| cammissioner is allowed to exercise visjitorial powers over them.
16 } According tO plaintifls,
17 The Callfornia residential mcertgage market
accounts for a significant share of WFEMI'S annual
18 loan production volume, and generateés rundreds ¢cf
millions of dollazs each year in gzos3 revenue for
19 WEHMI. . . . plaintiffs Xnow of no way that they
cap recover Thesa revenueas 1f they ultimately
20 succeed on the merits of this action but are
impeded in thelr business activicies ey the
21 Commissioner’s actions to stop WFHMI from
continuing its business operations in Califozrnia
22 for some period of time pefore they obtain a
a3 favorable final decision from this Court.
" (Pls.’ Memo. of P. & A. at 21.) Plaintiffs argue that Wells Fazgo
4
- will also be irreparably harmed because the Commissioner’s actions
£
6 “threaten to disrupt substantially the majority of the Bank's
27 residential mortrgage iending and servicing business in California,
28 which the Bank undertakes through WEHMI.” (Id.) In addition,

13
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plaintiffs estimate chat the manual audit demanded by dafendant of
more than 300,000 mortgage loan files will cost WEFHMI wat least §$8C
per loan £file (including file retrieval and manual file review Dy
specially trained outside personnel), for 2 total audit cost of at
least $18 million.” (Pls.’ Memo. of P, & A, at 21-22.) Praintiffs
contend such costs cannct be recovered. (Id. at 22.)

Public Interest

The public interest also favors Plaintiffs’ position because
they have a probability of succeeding on their position that since

Wells Fargo is a national bank and WEHMI is an operating subsidiary of

a pational bank they are 'subject to the exclusive visitorial power of
the OCC. “Because national banks are considered federal

instrumentalities, states may neither prohibit nor unduly restrict

thely activikies.” riratr Nat’l Bank of EasteIl Arkansas, 907 F.2d at
778. Further, plaintiffs have shown tha possibility of irreparable

injury 1if relief is not granted. Moreover, a serious federal and
state regulatory dispute is jnvolved and the balance of hardships tips
shazply in Flaintiffs’ £avor on the issue that the National Bank Act
prohibits the Commigsionexr from exercising visitorial powers overl
Piainctiffs. Thezefore, tne Commissioner is preiiminarily enjoined

from exerxcising risizorial powers overs Plainuiff

Revacation 0F california Issued Ligenses

WEBMI has not shown, however, 3 probability of success en
cthe merits of its claim that the Commissioner should be enjoined from
revoking the california licenses jasued under the RMLA and the CFLL.
Asvstatad in the ruling on Plainciffs’ motion for a temporary

restraining order, filad on March 6, 2003:

14
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1 Piainciffs have not showrn that california’s
licensing ravocation proceeding mus: be stayed
2 while Plaintiffs litigate their claims in federal
court that WEHMI does not nave to possess
3 California licenses to do the national banking
business it does in California. . -
4 : 4 - -
5
It would be ironic for an injunction ro issue in
6 such circumstances since WITHMI could have avoidad
the harm iz contends it will suffer had it cheosen
7 to comply with the raquirements of the California
licanses it possesses. . . .
B
S Although it is unclear why WFHMI subjected itself to the
10 | Commissioner’s regulatory authority by virtue of having become a
11§ california licensee, this does not seem to have an ecfect on WEHMI's
12 {| right to conduct federally permissible panking activities authorized
13 by the ocC. sSee ANR Pipeline Co. v. Iowp State COommezce com'n, 828
14| F.24 465, 467-68 (8th Cir. 1387) (revealing that even though the
15} pipeline Company unnecessarily cobtained a state parmit, it could
16| continue doing work on an interstate gas pipeline under federal
17 |l authority nc:withstanding the Company’s vioclation ef the state
18 || permit’s reguirement) .
19
20 Conciusion
2% Tharefore, the Commissioner 1S preliminarily enjoinad from
22 | exercising visitorial powers over plaintiffs or from otherwise
23 || preventing WEHMI from operating in california; however, the portion of
2480 ///77
25y /177
26l ////
2708 777/
28 /777
15
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IT s sO ORDERED.
DATED: March 10, 2003
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plaintiffs’ motion seeking to preliminarily enjoirn

zhe Cormissicner

from revoking WEHMI'S California issued licenses is denied.
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LEXSEE 1996 occ It lexis 116

Compoller of the Qurency
Washington, DC 20219

Release Date; October 1936

Interpretive Letter #7149

1996 OCC Lor. LEXIS 116

Seprember 13,1996
!

This responds 1o your letcr of July 10, 1996, requesting
an opinion from the Office of the Compwoller of the
Currency ("OCC") confirming that /2 USC §
24(Scventh) preempts Texas insuranee licensing laws
that prevent of significartly interfere with a national
bank's authority to act as agent in the salc of annuitics.

We believe that scetion 24(Seventh) does precrmpt Texas
insurance licensing laws with respect 10 annuities sales
ty national banks to the extent that those laws prevent of
impair the ability of natonal banks 1o exercise their
avthority under ssction 24(Scventh) to sell annuitics. We
do wot believe that the McCaman-Fezgusan Az, /5
U.5.C. § 1012 insulates Texas law in this case for two
reasons: First, annuities are not “insurance” within the
meaning of the Act Secand, even if appuifies werc
insurance for that purpose, laws that have the c{Tect of
negating or impairing tbe corpotate powers of an cntire
class of entity -- in this case the authority of national
banks to sell annuities -- are not faws "regulating the
business of insurance” within the meaning of the
McCarran-Ferguson Act. However, a5 we discuss below,
this docs not mcan that all Texas law in this [*2] arcais
inapplicable to natonal banks. nl

ol Please note thal we recently cxpressed similar
conclusions in a lewer daed August 9, 1996, to
Commissioncr Bomer of the Texas lnsurance
Department in connection with his request for an apinion
on this issuc submitted to the Office of the Tcxas
Attorncy General.

Background

National banks derive their authority to sell annuities
from scction 24(Seventh) of the Natopal Bank Act
which provides that national banks shall have the power
to cxercise “all such incidental powers as shall be
neccssary to carry on the business of banking.” The
Supreme Courr, in NotionsBank of North Carolina. N.A.
v. Variable Annuity Life Insurance Company. US. .
130 LEd2d 740. (1995) ("VALIC™), upheld the
Compuoller's conclusion that this power includes the
power to scil fixed and variadble annuities as 3gent.

Sections 3.01, 3.75, and 21.07-1 of the Texas Insurance
Codc effectively prohibit national banks from sclling
annuites as agent in Texss. Thesc provisions of Texas
Jaw requite sellers of annuities to bave a license, and 2
licensc is only available to 2 corporation if (1) the
corponation is arganized undes (*3] the Texas Business
Corpozation Act, the Texas Professional Corporatian
Act, of the Texas Limited Liability Commany A& and
(2) each officzr, direclor, and shareholder of whe
corporation is individually licensed as an agent.

A national back would be unable to satisfy thess criteria
pecause it is federally chartered. A subsidiary of a
pational bank weuld be unable 10 satsfy these criteria
becauss its parent bank, 3s 3 shareholder, could not get @
licerse. Thus, Texas law would prohibit 8 naticnal banax
even (rom purcbasiag an existing. licensed Texas arnuily
agency.

We also undersuand that the Texas Commission:r‘of
Insurance may bave considercd an alternative lirajaation
thst would allow only national banks located in places
with 5,000 or fewer inbabjuants 1o sell annuitiss. Since
he auwthority to scll anmuities derives from section
24(Seventh), not scetion 92, this limitation is mnot
imposed by federal law. n2 Tbe proposed Tesgiction
would be an absolute prahibition for national banks ROt
located in places of 5,000 ot fewcr inhabitants.

n2 The power to scll annuities 16 not subject (0 any
geographic limiwtion based on the location of the
cusromer. Therefore, 3 national bank may scll anauitics
10 customess located anywhere. (4]

F-383
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Ordinanly, when Federal law and suate law so clearly
conflict, the state law will be preempted by the Federal

P

{ovision. Your guestion presents the issue, however, of

whether the McCamran-Feeguson Act. JSUS.C § 1012,
may insulate the provisions of the Texas Insurance Code
at issuc, and/or the above-described limitation, from

ptecmption by
discussed  below, it

section 24(Scventh). For the rcasons
is our opimion that section

24(Seventh) docs precrmpt these state Jow provisiops.

Discussion

A. The McCarran-Ferguson Act

Section 2(b) of the McCarran-Ferguson Acl, ISUSC. §

10]12(b), protects certain

insurance-related state laws

from federal precmption. Scetion 2(b) provides that s
federal law shall not be construed to "invalidate, impair,
or supersede” a state law “enacted for the purpose of
regulating the business of insurance.” unless the federal
Jaw "specifically relates 10 the business of insurance.”

In this case, the federal law at issue is /2 UsScC. §

24(Seveath). As

was noted obove, the OCC has

interpreted secton 24(Seventh) 1o permit natiosal banks
to sell annuities as agent and the Supreme Cowt has
affirmed that interpretaton. To the extent that [*5]) the
Texas Insurance Code would prohibit 3 nadonal bank
from cxercising that power, section 24(Seventh) would

"invalidats,
McCarran-Ferguson Act
provisions from tbe ordinanly spplicable

impair. of supersede” 1t

will insulate

Thus, the
the Texas
Federal

preemplion standards, if the resmictions n Texas law
regutate the business of insurance. Wwe believe that te
Texas licensing restctons 4o not meet this test, for Tvo
reasons: First, because anpuitics. are Not “igsurance” for
McCarran-Ferguson Act purposes, aod, sccond, because
requircroents L « have the effect of ncgating the existing
corporate authority of pational banks to sell armuitics, arc
regulating, if anything, thc powers of a pargcular class of
entiry, not e "business of insurznce.”

B. Annuitlies as

"Insurance” under the McCarran-

Ferguson Act

The Supremc Count has already oxplicitly held in SEC v.
Variable Annuity Life Ins. Co. of America, 359 US. 65,
(1959) ("SEC™) (hat variable nanuities arc not insurance
for pucposcs of the McCartan-Ferguson Act. Although
the Supremc Court has not specifically addresscd
whether fixed annuities arc insurance for purpeses of the
McCarran-Ferguson Act, (*6) Supreme Court decisions

in otlier contexts, and numecrous other authorities, lead to
a similar hegative conclusion

}. Annuities and Insurance arc Distinct Proclucts

The scope of the term winsurance” in the McCarran-
Ferguson Act is a federal qucstion, 0ot conwolled by
Texas or other state law definitions. SEC at 69. Neither
the swatute or the legislative history of the McCamn-
Ferguson Act definc the term, however n3 Nevertheless,
“insurance” has a commonly-understood meaning, and,
absent a contexwusl basis for concluding otherwise.
words in Starutes arc presumed to have their usual
meaning. This is especially true where, as here. 3 statute
docs not definc 8 terim- See 2A Sutherland, Statutory
Consiruction § 47.28 (4th cd. 1984). 4

g3 See H.R. Rep. No. 143, 79t Cong., Ist Sess
(1945), reprinted in 1945 U.S.C.C.AN. 670.

nd See Group Life & Health Ins. Co. v- Royal Drug
Co., 440 US. 205, 211-213 (1978} ("Since the
{McCamn-Fcrgusou Act] does not define Uic "Dusiness
of insurance,’ the queston for decision is whether te
{contracts at issuc] fall within the ordinary understanding
of the phrasc, illurmined by any light to be found in the
ctructuze of the Actand its legustative histary.”). 7}

Dicdonary definitions of “insurance,” for example,
describe it as a copwact for indemnification against risk
of loss. In 1945, when the McCarran-Fetguson Act w3s
enacted, the third edigon of Black's Law Dictionary
(1933) was in usc aod defincd insurance as: " A conzact
whereby, for 2a stipulated consideration, one party
enderiakes 1o COMpEOS3e he other for loss on 2
specificd subjezt bY specificd penls.” By conmast, the

finition of “aanuity” £om toe same cdition descrives
annuities variously as: *a yedriyy sum stipulated 0 be
paid 1 another in feg, of for hife, or ycars and
chargeable only cn the person of the grantor;” "3 fixed
sum, granted or bequesthed, payabie pﬂiodica‘;ly buot ot
necessanly anpually;" or a contract "py which one party
delivers to another a sum of money, snd agrees not to
reclaim it so long 8s the recejver pays the rent agreed
upon.” Thus. when Cangress epacted tbe McCarran-
Forguson Act an “anzuity” was clearly distnet from
“insurance.”

That distinction continucs today. For example, Black's
Law Dictionary (1990) defines minsurance” as follows:

A contract whereby, for 3 stipulated consideration, one
party undertakes o compensate dic other (8] for loss
on 3 specified subject by speciticd perils...A contract
whereby ane undentakes o indecnify apather against

F-063
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loss, damage, ot liability arismg from an unknown of order to increasc the zetum he will receive during his
contingent event and is applicable only to somé lifetime. This risk is essentially an jnvestment risk. not
contingency or act to occur in futuze. An agreemecnt bY an insurance risk. lu upholding the .Compu'oucr‘s
which one party for 2 considcration promises 10 p3y determnination that gnnuitics arc not iasurance for
moncy ar it equivalent or 10 do an act valuadble to other purposes of another federal law - 12 US.C § 92~ the
party [sic] upon destruction, loss, ot injury of somethiog Supreme Court stated,

in which another party has ap interest. _
By making an iniual payment in exchange for a furure
incorne steam, the customer is deferring consurmplion.

See also Webster's Third [nternationasl Dictionary (1971) setting aside money for fetirement, futurc €xpeases. ora
3 ("coverage by conmact whereby for 2 stipulated rainy day. For her, an annuity is like putting rooney in 3
consideration onc pTy undertakes to indemnify or bank account, 3 debt instrument, ot 3 munual fund.
3 guarantee another agaimst loss by 2 specified congngency Offering bank accounts and acting as agent in the sale of
or peril"); Random House Dictionary (1973) ("coverage debt instruments are familiar parts of the business of
by contract in which onc party 3grees o indemnify or banking....ln sum. modern annulitics, *11] though more
reimburse mother for any loss thal occuss under the sophisticated than the standard savings bank deposits of
terms of the conmact’): Oxford English Dictionary old, answer essentally the same nced. By providing
3 (Compact ed. 1971) ("3 congact by which the onc party custormers with the opportunity to invest in one or more
: (usually a company or corporaton) undertakes, in annuity options, banks are essentially offering ﬁnaf\c\:l
3 considerstion of a poyment (called 3 premium) investnent  instruments of the Xind congressional
1 proportioncd to the nature of the risk contemplated, to authorization permits thern w broker.

sccure the other against pecuniary loss, by payment ofa
sum (*9) of money in (e event of deswucton of of
damage 1o property (as by disaster at s<a. fire, ar other VALIC at814. 16
accident), or the death or disablement cf a person’ )
Helvering v. Le Qierse, 372 US. 531.542 (1941)

WLt . . : £$ See Helping Consumers Shelter Income, ABA
ity S e we B w0 i
h'“c gdct‘mcd insurance g;in;ilar{yg); ng imtes investment and tax shelter charactenstics of annuities).

"Insurauce has been said to be best defined as a cuntract
whereby one uadertakes to isdemnify another against

bili e 6 See also Helvering v. Le Gierse, supra ("Any risk

loss, damage, or liability ansing from nn unknown or n . )

contingert event.” 44 C1S. § 2(2). Am hor. defimes U f:; P‘;P;Y’;"“r‘e["‘::d‘ﬁf‘]a‘:°“;: i—z\}\? ‘3;" ‘Z:
insurance as 8 contract that provides for the payment of ?::zsm:gt risk si ']s;; © ;he‘ rick assumed by 3 bak; it
g cermin or ascertainable sum of moacy on a specificd ; O "y werion, 21
contingency.” 43 Am. Jur. 2d Insurance § L. See also 1 was not u msumn.;: r‘f‘Sk f) .ln Re Ho dr. 'ui
Couch on Insurance 1d (1995) § 1:6 ("BSCX\(‘XZ“Y Bankr. 821.623 (}98-) { BOXY’% life m;u:a;\cc}?nmam; t:j

- 1 . ° c

insurance is a congact by which on¢ party (the insurer), cdc_:r.gracl_s m.féz(:va:-en szsi-oﬁ' lLi“(c i:sx:'ance is 2
for & considcration that ususlly is paid in money, cither wtncnon ¢ o S death of the o sarcd
in a lump sum or ot Qiffercat times during B¢ promise to pay 3 sum cerain o :at:a '_D * « which
continuation of the risk, promises 10 make a certain mdmm.nm.ty i es;cx%m.\lz'ba r;’.;“ fL:-S:;‘;:ium or
payment, gsuslly of moncy, uped the destruction or pay? pmodxcally :nr;g e lle © h € than on the
injury of ‘something’ in which the other party (the during a term fixed BY commact 13 er o
insuzed) has an interest.”) occurrence of a furure contingency. ): Daniel v. l_.:fe ns.

] ) Co. of Virginia, 102 S.W.2d 256, 260 (Tex. Civ. App:

; Annuities do not invalve indemnificaton against (*10] 1937) (j‘[An annuicy] \;csscn:ally adff_m °ff ;:i.i:?::;l
risk of loss. Investors who purchasc annuities are not and “t:u fﬂl{ h;;i:’ easucu;;eg::c ii:zingem upon
secking to pool a catastrophic risk such as death, injury s 2 T P Y moy 3 Applemin
or property damage. put  are instead secking 2 continuity of the life of th.c prantes.”): 17 p.P i
gusrantced, long-term remm on their assets. Most Insursnce Law and Practice, § 84 (1981) (m‘;‘c{

. ) b i i s

 smmonly, annuitics are marketed 38 3 tax-sheltered conwacts must. be fecogaized 35 VeI

mesns of saving for retirement nS The clement of than s insurance’). Sc¢ also SEC v. United Benqﬁ! Life
mortality risk, which is preseat in some annailies Jns. Co.. 387 U'.S' 202.207-208 (1967) (‘.‘ln fixiog ;i’:e
derives from the jnvestor's  willingness o price 3 ::;e:rf:zc p:“:“f:bo[rrg.fn ;c f",:;ir:‘:nn:“g}: n;:‘l’:;ini
contractual arrangement based on the length of his life in roblemis 10 docide what intcrest and expense rates may
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be expected. There is some shifing of risk from
policyholder to insurer, but no pooling of tisks among
policyholders. In other words, the insurer is acling in a
rolc similar to that of a savings jnsticution....”). [*12]

Most awtharities hold that annuities are Tot insurance,
because they do not incorporate the clement of
indemnification against risk. Courts considering the
swatus of apnuitics as “insurance” have held that annuitics
arc not insurance for purposes of federal tax law, 07
several state tax laws, n8 bankruptcy law, n9 and other
laws. nl0 Legal encyclopedias also agree that, because
annuities do not involve this type of indemnification
agoinst risk of loss, they are pot insurance, See 44 CJ.S.
§ 2(b) ("Generally an aonuity contact is not a conmact
of insurance”); 43 Am. Jur. 2d Insurance § 5 ("Contracts
for annuities differ mategially from ordinary life
insurance policics, and are not generally regarded as
such Consequently, a company engaged merely in
sclling snnuities does not conduct an insurance business.
and 35 not au ipsurance company usless made so by a
broad statutory definition of insurance companics.").

17 See Helvering v. Le Gierse, supra Keller v.
Commissioner of Internal Revenue, 312 U.S. 543 (1941)
(Under federal tax law which excludes "amounts
receivable as insurance” from decedent's gross estaie for

lax purposcs, 2anuities are not treated as insurance.).
(*13]

nS Sce Kernochan v. U.S., 29 F.Supp. 860 (Ci. ClL.
1939} In re Sothern's Estare, 257 A.D. 574, JA N.Y.5.2d
/ (1939); In re Rhodes' Estate, 197 Misc. 232, 99 N.Y.S.
2d 406 (N.Y. Surr. Cr 1949) (Annuity cenIacts arc not
within New York tax law exemption applicable 1o
{nsurance payuble w 2 designated bencficiary, from
cstate uxes.); People v. Knapp. 193 A.D. 413, 184 N.Y.S.
345 (1920); Commonwealth v. Metropolitan Life Ins.
Co.. 254 Pa. 510, 98 A. 1072 (1916): Daniel v. Life Ins.
Co. of Virginia, supra; State v. Ham, 54 Wyo. 148, 88
P.2d <484 (1939) (Consideration paid for aonuity
conmracts is not subject to tax law which txcs all
"preroiums” paid for insurance, because annuities are not
insurance.)

n$ See New York State Association of Life
Underwriters, Inc.. v. New York State Banking
Department, 85 N.Y.2d 353.632 N.E.2d 876 (1994)
(Because “thc great weight of authority supports the
position that snnuiges are not insurance,” New York
state-chartered banks may sell annuites as agent); /n ¢
walsh, 19 F.Supp. 567 (D. Minn. 1937) {Annuity policy

owned by bankrupt was not within insurance excmption
to Minnesota bagkruptey law and thereforc trustee in
bankruptcy was entitled to the cash surrender value of
the policies.); In Re Howerton. 21 Bankr. 621,623
(1982). (*14)

010 See Carroll v. Equitable Life Assurance Co.. ¥
F.Supp. 223 (W.D. Mo. 1934) (Defendant, 3 munaal
insurance compagy forbidden by law 1o issuc insurance
contcts except by & "mutual plan.” was nonetheless
Juthorized to sell annuiry contracts without a mumnual plan
because annuity coatracts arc investments rather than
insurance.); Succession of Rabouin, 20/ La. 227.9 So.2d
529 (1942) (Insurance is not considered part of the
decedent's cstatc for purposcs of the law of “forccd

heirship,” but annuitics are part of the estate becausc they

are not insurance.).

The ™o leading wearises on insurancc law, Couch and
Appleman, also distinguish aonulties fom insurance. See
1 1. Applermn. Insurance Law and Practice, § 84 (1981)
("annuity conmacts must... be recognized 35 invesuments
ather than as insurance”); 1 Couch on Insuraoce 3d
(1995) § 1:22 ("In consequence of the fact that annuities
are pot ordinarily regarded as insurance, it pawunally
follows that most liigation involving annuitics does not
present any aspect of what would ordinarily be regarded
a3 insurance law. The subject of snnuities is thus not
reeated in detail in this text.”). The Coauch mcatise even
(~15] Jas a scparale scchon cntitled “Annuity as
distnguished from irsurance,” which states,

An annuity conmact differs materially from an ordinary
life insurance conmact in that itis payable during the life
of the annuitant rather than upon any future contingency,
and in many instances it is paid forina single payment
which is not generally regarded 3s 3 prerium.
Conscquently, a company cagaged in sclling annuities is
not subject 1o a smtute applicabic to "insurers” unless the
starute expressly so declares.

19 Couch on Insurance 2d (Rev. ed. 1983) § 81:2.

The recent Court of Appeals dccision which found that
annuities would be insurance for purposes of the
McCarran-Ferguson Act, American Deposit Corp. and
Blackfeet National Bank v. Schacht, 84 F.3d 834 (7th
Cir. 1996 ("Blackfect™), fundamentally mistook these
essential distinctians between aaauitics and insurance. In
that case, an Llinois statulc cffectively prohibited 2
national bank from issuing an annuity-like deposit
inscrument. A national bank challenged this prohibition
on the grounds that the bank had nuthority under the
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Nationai Bank Act, as interpreted by the OCC, to issuc
an annuity-like product [*16] called @ "Retrement CD.”
1a its decision, the court noted scveral treasons why
annuntics should be considered inswance. nll All,
however, have fundamental flaws.

nll In a lengthy and comprehensive  dissent,
however, Judge Flaum concluded, " Anouities are nol
“insurance', and thus a3 pational baak sclling them is oot
cngaged in ‘the business of insurance’ The modcm
literature on  insusance. powerfully affirms  this
cagclusion, and the history of insurance coselaw is in

accord. 84 F.3d 834, Slip. Op. 3t 63, 64 (7th Cir, 1996)
(cmphasis in original).

First, the cowrt noted that annaities involve mortality
risk. However, the Supreme Court in VALIC rejccted the
nolion that morntality risk is a determinative indicator that
a product is insurance. For example, as the Count pointed
out, a life intecest in property involves mortality risk, and

such an iaterest is certinly not insurance. VALIC, 130
LEd2dac75).

Second, the Blackfeer court reasoned that annuities
should be considered insurance becacse they protect the
insured against the risk of runpiag out of mancy:

The puerpose of purchasing 2 lifc isstrnce policy on 3
family's breadwinner and of purchasing (*17) 3 lifetime
annuity is essentially the same. The individual who
purchascs the life insurnce policy insures agaiost no
longer having the moncy produced by the breadwinner,
and the person who purchasss 2 lifciime annuity insures

against no longer having sufficicst mozey produced by
his assels.

Slip. Op. at 13. This argument, 100, fails to hold up, smce
it would characterize any loog-term income swcam — 1
bank account, a long-term lease, of 3 long-term bond --
as jnsurance beeause the holder is protecied against nol
receiving income. n12 It is possible to describe virmally
any asset 3s protecting against somc Type of "risk.”
Insurance is not merely pratection against risk ~ it is
indemnification against risk of loss. See 1 Couch on
Insurance 3d (1995) § 1:9 ("The pomary requisite
essential to a conmract of insurance {s the assuroption of a
risk of loss and the undertaking to indemnify the insured
against such 10ss."). See generally | Couch on Insurance
34 (1995) § § 1:12-23 (distinguishing various forms of
risk tansfer such as suretyship, gusrantees, warranties,
and annuities from insurance).

n12 Some annuities have a lifc term mather than 3
fixzd term, but. as was noted above, this feature does not
wansform them into insurancc. An interest in real
property docs not become "insurance” if it is divided into
a life estatc and 2 reraainder intetest (*18]

Third, the Blackfeet court contended that a fixed annuity
is insurance because it

insures the purchaser against a decline in the market--a
single, contingent cvent. The purchaser is given the
comfort that should 3 depression occur in the market
causing rates of interest 10 fall significantly. he will not
suffcr a "loss” of future income, but will continue to
reccive the rate of interest guarantecd in his Rerircment
CD contract.

Id. Again, the count confused indemnification against
risk of loss with protecgon against other Types of risk, in
this casc, investment risk. The shifting of investmesnt tisk
docs not make a product insurance. Treasury bonds, bank
accounts, and otker guaranteed obligatons bave no
investment tisk, but they are in no way considered
ipsurance.

Thws, the Blackfeet couts decision was analytcally
flawed to a profound degree. We therefore believe that,
on balance. the court's reasoning is clcarly outweighed
by the precedents and analysis that reuch the uppotite
conclusion.

2. A Product Does Not Become “[nsurance” Because Itls
Sold by Insurance Companies

Annuitiss are net part of Be “business of insarance”
simmply because {719] =2y have historically besn offercd
prmarily by insuraace cormpanics. TBe Supremz Court
specifically rejected this approach to interpretation of the
McCarran-Ferguson Act, sadag,

The statute did not purpert (o make the States supreme in
regulating all the activities of insurance companics; it
language refers not 1o the persons or cormpanics who 1%
subjcct 10 sute regulation, but to Jaws ‘regulating tbe
business of insurance.’ lnsurance companics m3Y do
many things which aze subject to paramount federal
regulation; only whea they are cngaged in the "business
of insurance’ docs the statute apply.

SEC v. National Securities. Inc.. 393 U.S. 453.459-60
(1969) ("National Securities”) (ermphasis in original).

Similarly, 3s the Supreme Court poinicd outin VALIC,
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The sale of a product by an insurance company does not
incvitably render the product insurance. For example,
inswrance companics have long offesed loans on the
seeurity of life insurance...but a loan docs not thereby
become insurance.

130 L.Ed.2d at 750. Insurance codes and the authority of
insurance regulators will natursily address the activitics
that insurancc companies have traditionally  (*20]
engaged in. Natlonal Securities makes it clear that the
business of insurance companies — what insumnee
companies Typically do, and what insurance regulators
typically regulac — is not the same as the business of
{asurance uoder the McCarran-Ferguson AcL

Even where stte insurance codes cover snnufties,
morcover, they generally distioguish annuities from
{psurance. For cxample, the Toxas Insurance Code
section at issue herc, Ast 21.07-1, defines a “life
{osurance agent” as one who sells “insuraace or annuity”
contracts. The definidon of "life insurance campany” in
Art 3.01, Sec. } of tbe Texas 1osurance Code also
distinguishes betwcen josurance and annuities.

Thus, with a fow isolated exceptions, courts and other
legal authorities have upderstoad the term “insursnce” 1o
rcfer 1o a conmactual obligadon to indemnify the insured
against a tisk of loss, and have accordingly classificd
annuities as products tha: are mot insurance. The
Supreme Court has already addressed variable annuities
and found voriable amnuities rof to be insurance for
purposes of the \McCarrac-Ferguson Act In the absence
of language in the McCarran-Fecguson Act suggesting
tiat the context [*21) somekow rcquires an unusual
interpretation of the term minsurance,” therefors, the
commonly-understaad meaning must prevail, and fixed
as well as variable annuities should not be considered to

be insurance for purposes of tbhc McCazran-Ferguson
Act.

As discussed sn more detail in section D below, -this
result does not mesn that all Texas state laws are
inapplicablc to annuiry sales by nationsl banks. What it
does mean, however, is that state laws that purport to
apply to national banis’ sales of annuities must be
evaluated under loogstanding. judicially developed
standards of fedcral preemption. This is o particularly
sppropriate result here, since the Supreme Court has
dirccly ruled that amnuity sales arc authorized for
nationa] banks undcr their corporsic banking powers
pursuantto {2 U.S.C. § 24(Seventh). See VALIC, supra.

C. "Regulating the Business of Insurance” under the
McCarran-Fergusan Act

It is axiomatic that the McCarran-Ferguson Act shields
from Federal preemption state laws enacted for 1he
purposc of regulating the business of insurance in order
1o provide special status for laws that do that. When a
state law docs something else, as is the case {*22] hete,
where the effcct of the law. if it regulates anything. is to
regulate the powers of national banks as a class of entity.
the state law is not within the scope of protection
designed by the MeCarran-Ferguson ~ Act.  State
regulation that negates of impairs the existing corporate
activity of an entire class of entity is regulation of that
type of entiy. not regulation of the activiry that
constitutes the "business ofinsurance." See Hartford Fire
Ins. Co. v. California. 509 U.S. 764, 125 L.Ed.2d
612.629 (1993) ("The business of insurancc’ should be
read to single out one activity from others, not 1o
distinguish one entity from another.").

In fact, casclaw emphasizes that the McCarman-Ferguson
Act should be construed narrowly, so as 1o avoid
displacing other federal statutes and their underlying
regulatory interesis. See Women in City Government
United v. City of New York $1$ F. Supp. 293303
(S.D.N.Y. 1981): FTC v. Manufacturers Hanover
Consumer Servs., 567 F. Supp. 992.995 (E.D. Pa. 1983).
This approach is particularly appropriate in tbis case,
where the Supreine Court has specifically detennined
that the authority of national banks to conduct the
“business [*23] of banking” includes the authority to sell
both fixed and variable annuitics.

The Supreme Court has ciated that state laws cnacted
“for the purpose of regulating the business of inswrance”
uader the McCarren-Ferguson Act ar= those laws “that
possess  the ‘end, of adjusting.
managirg, or conwalling the business of icsurance.” U.S.
Dep't. of Treasury v. Fabe. 508 U.S. 491, 113 S. Ct.
2202, 2210 (1993) ("Fabe"). As the Court emnphasized in
Fabe, "the focus of McCarran-Ferguson is upon the
relatiopship berween the insurance company and its
policyholders.™ Fabe. 113 S, Ci. ar 2212. In Fabe. the
Supreme Court was concerned with whether an Ohio
statute governing the priority of claims filed in 2
ptocecding to liquidate an insolvent insurer was
preempicd by 2 federal priority starutc, OT Was protected
by the McCarran-Ferguson Act In deciding to apply
McCarran-Ferguson pratections to the Ohio stamute, the
count considered the relationship berweea the insured and
the insurer, and concluded that 1o the extent that the Ohio
priorizy statute regulated e resolution of policyholders’

claims against an insurcr, it was a law epacted for the

intention, oOF aim’
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purpose of regulating (*24) the busigess of insurance.

1d.

Fabe was not the first time that the Supreme Court has
corsidered the relationship between the insurcd and the
insurer in applying the McCarran-Ferguson Act. In
National Securities, supra, the Court exarmined a state
statutc requiring an insurance conumissioner to cerufy
that insgronce company mergers Wwerc cquitable to
stockholders in order to deterrminc  whether it was
protected by the McCaman-Ferguson Act. Because the
Court found that the cffect of the smmic was to protect
the stockholders, not the policy holders, it concluded tat
the stanutc was not enacted for the purpose of regulating
insurance. National Securities, supra, 393 U.S. ar459. 1n
deciding the case, the National Securities Court, Jike the
Fahe Court, focused upon the relationship between the
insurcd and the insurer, observing that the corc of the
“business of insurance” is

the relatianship between insures and insured, the type of

policy

which could be issucd, its  reliabihty,

interpretation, and enforcement.

/d. In dicta, the Court gave 3s examples of actvitics that

could consgrase the business of insurance: fixing of rates,

s<lling and [*25) advertising of policies, and licensing

of companics and ageots. 393 U.S. at 460.

Thus, under the standards set by the Supreme Court in

Fobe and National Securides. licensing of agents could
consnimte rcgulation of the business of insurance ff the
licensing smndards have tbe end result, intendon or 8im
of adjustng, managing of controlling the rclationship
between insurer and insured, the typss of policies issucd,
or their reliability, intcrpre@ion, and enforcement. Ths
Texas smte law provisions at issue here simply do nonc
of that, They regulatz neither the “transferring  of
spreading [of] @ policyholder's tisk,” mor any other

practice thatis "an integral part of the policy relationsbsp
between the insuzer and the insured.” Unton Labor Life
Ins. Co. v. Pireno. 458 U.S. 119. 129 (1982) ("Pireno™);
sec also Fabe. 113 5.Ct. at 2209, 22)3-216. Rather, they
deprive an entire category of entity -- national banks — of
the capacity to exercise 3 corporate power they possess

under Fcderal law.

Cousnts of appzals that have cxamined swtatc insurance

laws thut anrempt to resuict the authorized activities of
ational banks have generally concluded that state [*26)
law rostactions on the powers .of national banks 10
conduct those activitics do not fall within the preemption
shield of the McCarran-Ferguson Act nl3 Sce eg.:
Owensboro Not'l Bank v. Stephens, 44 F.3d 388 (6th Cir.

1994). cert. denied. 134 L.Ed2d 519 (US. 1996)
("Owensboro™); Firse Nar'l Bank of E. Ark v. Taylor, 907
F.2d 775.780 (&t Cir.). cert. denied. 498 U.S. 972
(1990) (McCarran-Fcrguson Act does not jmmunize state
insurance law resgictions from preemption because sale
of debt cancellation contracts by national banks is an
authorized activity of national banks and does not
constitute the "business of insurance” within the mcaning
of the McCarran-Ferguson Act); United Auto. Ass'n v.
Muir, 792 F.2d 356 (3d Cir. 1986). cert. denied,*479
U.S. 1031 (1987) ("Muir"), Independent Bonker's Ass'n
of Am. v. Heimann. 613 F.2d 1164. 1170-71 (D.C. Cir.
1979). cert. denied 449 U.S. 823 (1980) (Compuoller's
regulation of disposidon of income from sale of credit
life insurance by national banks does not fall withia the
McCarran-Ferguson  Act's protections). Although the
state slatutory veswictions examined by the courts of
appeals differed in certain (*27) respects, the differences
in specific features of the statutes were insignificant in
resalving the issue of whether the state’s starutory
prohibition or restriction fell within the protection of the
McCaman-Ferguson Act Of more sigaificance 1o the
courts in resolvipg the issue was whether the ste
smtutes rcgulated  the "business of insurasce,” of

something clse.

ul3 Statc courts have also examined the issue of
whether the McCarran-Ferguson Act protects state anti-
affliation swtutcs. See Firs! Advantage Ins., Inc. V.
Green, 652 Sa.2d 562 (La. Ct. App. 1995). cert granted,
vacated and remanded, 64 US.LW. 3656 (US. Apnl 1,
1996).

ln Owensboro. the Sixth Citeuit Court of Appeals
examinad 3 Kentucky stanate that prohibited national
banks from scting as or affiliagng witk insurance agents
except in swicty Lomited circumsmnces. 1n spezifically
rejecring the claim that the McCarman-Ferguson Act
protecied the Kentucky starute from precmprion, the
Sixth Circuit concluded that the Kentucky statute was
not 3 law that regulated the business of msusance. /d 3t
392. In reaching its canclusion, the court relied upon the
criteria used by the Supreme Coury, [*28] in Pireno
when it found that certain practices of the petitioner
Union Laber Life Insurance Co. did not constirute the
npusiness of insurance™ for purposes of the McCarran-
Ferguson Act. Thus, the Owensboro count considercd
whether the praclice or activity restricted by the stanite
hod the effect of transferning or spreading policybolder
risk, was an intcgral part of the policy relationship
between the insurer and the insured, and was a practice
Jimited o cntties within the insurance jodusty-
Owensboro, 44 [.3d at 391-92. Because the court found
that the Kentucky law in no way goverms the mapner in
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which the activities constituting the “business of
insurance” are conducted, the court concluded that the
law was "enactcd for the purposc of regulating certain
conduct by bank bolding companics, rot the business of
insurance.” Owensboro, 44 F.3d ac 392.

Similarly, in Muir, supra. the Court of Appeals for the
Third Circuit rcjected a claim that the McCamran-
Ferguson Act ioumupized 3 Pennsylvania  statute
prohibiting mergers between financial instiudons and
insurance campanies. In rejecting the claim, the coun
cmphasized that the “affiliation between insucers [*29]
and banks has no integral connection to the rclationship
berween the insured and the inswrer.” 792 F.2d ar 364.
Thus, the court concluded that laws such as
Peansylvania’s "have no part in the business of insurance
under McCarran-Ferguson.” /d. nl4

014 The Blackfect case briefly considered this point
in the context of issuance by a parional bank of an
annuity-like preduct, the Retirement CD. However, in
that situation, the bank's role as issver of the instrument
in question at least could be analogized to the role of an
insurer in the insurance cantext. No such similarity exists

when a bank js simply sclling. as agent, an instruraent
issucd by another cnaty.

The cffect of the Texas provisions at issuc is to exclude
national banks from participating in insurance agency
activities, not 1o regulate the reladonship between the
insurer and the insured. Excluding national banks as a
group fram even qualifying to cbtain licenses to szli
aanuities does not wansfer or spread pelicyholder risk; it
is not 2a integral part of the relaticnship berween an
imsurer and its insured, acd it is not aimed at a pracdce
limited to entitics within the insurance industry. As the
Sixth [*30] Circuit. in Owensbora. correctly abserved:

excluding a persen fram participaton in an activity...is
different from regulating the manper in which that
activity is conducted. The former is regulation of the
person; the laner is regularion of the activiry.

Owensboro. 44 F.3d at 392. Accordingly, the preemption
shield of the McCarran-Fergoson Act does not apply to
Texas's statutory prohibitions or to any limitation that
would resmict the selling of annuitics by national banks
1o binks located i places with 5,000 or fewer
inhabitants, and those provisions must be analyzed
accarding to wadirional preemption analysis.

D. Preemption of Stare Laws that Conflict with a Federal
Statute

To the extent at state law of other regulatory actions
prohibit or impede cational banks from exercising their
federslly-granted power 1o sell annuitics as agent, the
state uclion is preempted by scction 24(Scventh). A state
law in conflict with a federa] statute is "without force,"
whether or not Congress has expresscd aa intent to
precrupt of bas otherwise occupied the ficld regulated by
the state. See generally Barnert Bank of Marion County
v. Nelson, SI7US. . [*31] /34 LEd.2d 237 (1996):
CSX Transp., Inc. v. Easterwood, 507 US. 658. 113 5.
Ct. 1732, 1737 (1993); Cipollone v. Liggett Group. Inc,
$05 U.S. 504, 112 S. Cr. 2608, 2617 (1992). MacDonaid
». Mansanio Co., 27 F.3d 1021, 1023 (5th Cir. 1994).
When such a conflict occurs, a state's claim that the area
is one that it has tradidomally regulated is immaterial.
Fidelity Fed Say. & Loan Ass’n v. De la Cuesia, 438 US.
141,153 (1982). A conflict between sulle and federal law
can occur either because corapliance with both state and
federal law is a "physical impossibility.” F lorida Lime &
Avocado Growers, Inc. v. Paul, 373 U.S 132, 142-43
(1963). or because the state law stands "as an obstcle to
the accomplishment and exccution of the full purposes
and objectves of Congress.” Hines v. Davidowirz, 312
U.S. 52. 67 (194}). See Barnett, 116 5. Ct. at 1103.

The general principles of federal precmption apply with
full forcc to stte laws that affect the Fedenlly-
authorized activities of natiogal baeks. Sincc their
creation. nationsl banks have bezn recognized 4
appropriate “instruments designed to be used to aid the

government in the adminiszation of aa important (*32]

pranch of public service.” Farmers’ & Mechanles' Nat'l
Bank v. Dearing, 91 U.S. 29, 33 (1376). See, e.g.. Flirst
Nas'l Bank v. Californta, 262 U.S. 366, 368-69 (1923):
Davis v. Elmira Say. Bank, 161 U.S. 275. 283 (1896). In
applying federl prezmpdon principles (o conflicung
¢rate and federal laws that concem the cooduct of

national banks, the Suprems Court has long mainained
that

an atternpt by a State to define {2 natonal bank’s] duties
or control the conduct of {3 nadonal bank's] affairs is
void whenever it conflicts with the laws of the United
States or frustrates the purposes of the national
Jegislation or impairs the efficiency of the bank 10
discbarge the dutics for which it was created.

Davis v. Elmira Sav. Bank, 16} US. at 283, Accord
Easton v. lowa, 188 U.S. 220, 238 (1905); Owensboro
Nat'l Bank v. Owensboro, 173 U.S. 664, 667-68 (1899).

Finally. state statutes that limit a national bank power
conflict with federal law even if the federal law does not
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imposc a requirement, but merely provides autherity 1o
act. Barnewt, 113 S. Cr. at 1108; Fidelity Fed Say. &
Loun Ass'n v. De la Cuesia, 458 U.S. 141, 155 (1982):
Franklin (*33] Nat Bank v. New York. 347 U.S. 373.
375.379 (1954) (federal statute permitiing, but not
requirmg, pational banks to receive savings deposits,

precmrpls

conflicting  prohibitory stz statute).

Instruction on this point is provided by Fidelity Fed Say.
& Loan Ass'n v. De la Cuesta, 4S8 US. 141, 155 (1982).
where the Supreme Court decided that California law
resmicting the exercise of "due-on-sale” morngage clauses
conflicted with a federal regulation gencrally permitting
the use of such clauses by federal thrift insticutions. The
Court obscrved that the conflict was not ¢liminated
becsuse the fcderal rcgulation "permts, but does not
compel,” tie inclusion of due-on-sale clauses, because
the California restriction had effectvely eliminated the
ability of a federal savings and loan to providc for such
clanses "at its option.” /d. ar 155.

As the

Supreme  Court

explamed in Bamer,

Congressional grants of both cnwmeratcd and incidental
powers to pational banks arc generally interpreted in the
context of national bank legislation as granis of authority

normally limited by, but rather  ordinarily

preermpting, conwary state law.” Barnetr, 116 S. Cv. at

1108. The [*34) Court reasonsd thst in defining the

precmptve scape of smatutes and regulations granting 2
power to nationsl banks, "normally Congress would not

want States to forbid, or impair significantly, the exercise

of a power that Congress explicitly granted.” fd. But, as

the Court in Barnest recognized 1o say this is not to
deprive Sttes of the powsr 10 regulate patonal banks,
where doing so does Tot significantly interfers with the
ratosal bank's exercise of its powers.' I nl5

£15 As examples of this pricciple, the court cited

Anderson National 8ank v. Luckew, 321 U.S. 233,247-

252 (1944) (State smwite administering  abandoned
deposit accounts &d not unlawfully encroach on the

rights 3nd privileges of patiopal banks; national banks

arc subject to state laws unlcss those laws infringe the

cationa! banking laws or igpose 30 undue bwden on the
performance of national bank funcuons.); McClellan v.

Chipman,

164 U.S. 347. 358 (1390) (Application to

national banks of state statule farbidding certain real

ectate transfers by insolvent
desmoy or hamper national

wansferees would not
banks' functions.); and

National Bank v. Commonwealth, 76 U.S. (9 wall)

343,362 (1869) (Nadonal banks subject to state law
taxing bank sharcs that docs not

"interfere with, or

impsir {national baoks'] efficiency in pecforming the

funcrion by which they are designed o

scrve [the

Federal] Government.”). [+35)

Under this sandard. therefore, Texas state laws that
interfere with national banks' excreise of their power 10
sell annuities would not be preempred if the extent of the
interference is insignificant. 116 Clearly, that is not Ui
case here. The sute law provisions described ot the
outset of this lener would c{fcctively prevent national
banks from selling annuitics. Aod, even if those
provisions were rcad to sllow annuities sales by natianal
banks located in places with 5,000 or fewer iphabirants,
the effect would, by any gaugs be a significant
interference with the authonty granted 1o national banks
to sell annuitics since some natopal baoks (those not
located in places with 5,000 or fewer ;ghabitants) would
be prevented from sclling anouities ar all, and others
would be precluded from basing their annuities sales in
many locations. Accordingly, under either approach o
the Texas state law at issuc, the state law provisioas
would be preemptcd by sccuion 24(Seventh) of the
National Bank Act. which contins no such limitagons
on mpational banks’ authority or cligibility to scll
annuitics.

nl6 This test, and the cases cited by the Supreme
Coun, all reflect that the extent to which state law may
diminish the ability of sational barks to exercise their
powers is limited, c.g., sute law applics if it does mot
"encroach” on the rights of patianal banks; if the law
would not “hamper.” "infringe.” ot immpese an "undue
burden” on national bank functions; if the applicable
state law would not "impair the efficiency” of those
functens. (*36)

E. Conclusion

To summarize, psgonal basks nave authonity under G
National Bank Act 10 ¢all annuities as agent In our
opinion, the McCarmran-Forguson A<t does po: shield
frora precmption Texas laws that wholly or pamially
prcvent narional banks from sclling annuides for two
reasons: (1) annuitics are not nirsurance" for purposes of
the McCamman-Ferguson Act, and (2) the McCamao-
Ferguson Act docs not shicld a sute law that results in
ncgating the Federally-authorized corporate power of
national banks to sell annuides.

These conclusicas co mot, however, place annuities
outside the scope of federal and state Jaws. Variable
aanuities are covered by federal sccurities Jaws, and both
fixed and variable annuity salcs by national banks will be
subject to state laws that arc not preempied under
recognized standards of federal preemption. ni17
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n17 For example, as noted in scction D. a sute law
would nor be precmpted if it did not prevent national
banks from exercising their Federally authorized powers,
and if the extent to which the law sctually interfered with
or impaired the ability of pational banks to excrcise those
powers was insignificant.

Very truly yours, (=37]

Julie L. Williams
Chie{ Counscl
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LEXSEE 1994 occ gj lexis 192

Ofice of the Comptroller of the Currency Quarterly Journal

1994 OCC OJ LEXIS 192: 13-3 0.C.C. Q. &7

September, 1994

(*1] Interpretive Legters
644 — May 1994

TEXT: H. Gary Pannell, District Counsel
Southeastern District

Marguis One Towet

245 Peachtree Center Ave.,, NE

Atlanta, GA 30303-1223

Dear Mr. Panncll:

This is in Tesponsc to your request for an opinion on the
applicability of certain provisions of the Georgia
Residental Mortgage Act, O.C.G.A. 7-1-1000, et. seq,
("the Act"), to patonal banks operating in Georgia. For
the reasons discussed below, mational banks cannot be
required to register with the Georgia Deparmment of
Banking and Finsnce ("DBF"), nor can they be
compelied to pay 3 3 6.50 fes 1o the DBF for every
mortgage loen they close in Georgia.

1. The Georgia Residcntial Morgage Act

The Act purports to apply to ol persens who transact
business directly or indircctly as morigage brokers or
montgage lenders in Georgia. A morgage broker i$
defined as any person who direcily or indirecty solicits,
processes, places or pegotiates mortgage loans for otherts;
a mortgage lender is any persen who, directly or
indirectly, makes, originstes, of purchases mortgage
loans or who services mMOrIgage loans. The Acts
provisians extcnd 1o any IMOTIB3ge lender or morigage
broker, cven [*2] those located outside Georgia, if the

property securing the morigage loan is located in the
state.

The Act contains registering and licensiny requirermnents
for all mortgage brokers and lenders unless cxempted.
Banks, savings institutions, building and loan
associations and credit unions chanered under federal or
state law that have offices in Georgia are excmpt from

the licensicg and registration tequirements under the Act.
0.C.G.A. 7-1-1001(a)(1). However, federally chartered
institutions with no business location in the smic must
register with the DBF if they engage in residendal
mongage lending activitics in Georgia. O.C.G.A. 7-1-
1001(b). In additon, out-of-state banks with 3 business
location in Georgia, such as 3 representative office or 3
loan production office, must register with the DBF as 2
foreign bank. O.C.C.A- 7-1-690. Such institutions must
register on forms provided by the DBF and pay an
annual registraton fes of 3'800.

All mortgage lendess and brokers. even if exempt from
the Acts licensing and registration requirerments, must
payafecof § 6.50 per morgage loan closed in Georgia.
Along with this fee, all mortgage lenders and brokers
must submit [*3] a form to e DBF that contains the
name of the inmstitution, its license and registration
number (if applicablc), and the number of loans closed
during thc reporting period.  The DBF can issue
sdminismative orders to enforse cemnpliance With aay
provision of the Act. Failure 1o corsply with such an
crder rmay Tesult in civil fipes of up to 3 1,000 per day
end imprisonment of tesponsibls employees for not more
than one year. 0O.C.G.A. 7-1-1018(c) and -1019.

11. Discussion
A. Federal Preempiion

The supremacy clausc of the Counstitution provides that
*[Qbis Constirution, and the Laws of the Uniled Swtes
which shall be made in Pursuance thercof . . . shall be e
supreme Law of the Land . . . any Thing in the
Constitution or Laws ol any Sute to the Conmary
norwithstanding.” U.S. Const. arl. V1, cl. 2. Thus, "[the
constitution and laws of a3 suate, so for 3s they are
repugnant 10 the constitudon and lsws of the United
States, arc absolutely void.” Cohen v. Virginia, 19 Us.
(6 Wheat) 264, 414 (1821)(Marshall, C.3.). However,
non-conflicting s@tc and federal authority in 2 particulaf
arez may coexist if Congress has not moved to asscrt

F-063
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exclusive federal jurisdiction. {*4] Sec California

Coastal Comm'n v. Granite Rock Co., 480 U.S. 572
(1987).

There are many occasions when pational banks are
legitimaicly bound by st Jaw. Nevertheless, national
banks derive their powers 3and authority under federal
Jaw, aod they are not subjcct 10 state law if it conflicts
with some parsmount federal law. Flood v. City Narl
Bank of Clinton, 220 Jowo 935, 263 N.W. 321 (1935).
cert, denied, 298 U.S. 666 (1936). As the Supreme Court
explained:

Nadonal banks arc jpstrurnentalities of the Federal
govemment aeated for 2 public purpose, and as such
necessarily subject to the paramount authority of the
United States. 1t follows that an aneropt by a sate (o
define their dutes, or contol the conduct of their affairs,

s absolutely void, whensver such ancmpted exercise of

authority expressly conflicts with the laws of the United
States, and either frustrates the purpose of the natomnal
legislation, or impairs the efficiency of thesc agencics of
the Federal government to discharge the durties for the
performance of which they wers created.

McClellan v. Chipman, 163 US. 347, 356-57 (1896).

» my opinion, the regiswation and fes provisions [*5]
of the Geargia Residential Mortgage Act are preemmpled
by federal backing law.

B. Reglsmration

The At cxermps most federally chartered banks from its
licecsing and regisTadon provisiors. 0.C.G.A. T-1-
1001(5). As noted above, however, out-of-state dbacks
with 2 business location, such as 3 loan preducuon
ofTice, in Georgia arc Tequired to register annuslly with
the DBF, out-of-state federally chartered instmtions
with no business location in the state youst also register
with the DBF if they cngage in residential lending im
Georgia. O.C.G.A. 7-1-590 and 1001(Db). Such
institudons arc required to pay aa annual registraton fec
of $ 800. O.C.GA. B80-5-1-02(c)3)- These
rcquirements ar¢ inapplicable to national banks.

Under the Act, "[n]o person required 1o register under
this subsection shall tansact business in this st
directly or indirectly as a mOrgage broker or 3 MOTIEAES
lender unless such pefson is registered  with  the
deparament.” Thus, the Act anemps o predicne the
ability of national banks located outside Georgja to do
busincss in Georgia upon their registration with the DBF.
As such, thc Act's registration provision amouats 1o &
state licensing (*6] requirement. “A license is in e

nature of a special privilege, entitling the “CC!}S&C to do
somcthing that he would not otherwise be entitled to do
without the license” OCC Interpretive Letter No. 122,
Fed. Banking L. Rep. (CCH) P 185.203 (August 1,
1979); see ulso s1 Ao Jur. 2d Licenses and Permits, §
1 (1970). The Georgia rcquirement clearly fits this
description beeause registration is mandatory and faiture
to camply with the Act is punishablc as a misderncanor,
with accompanying fines of imprisonment. 0CGA.T-
1-1017(d).

As instrumcntalides of the fedcral govemment, national
banks arc not required 1o obtain state approval for the
excreise of the powers granted to them by Congress. Se¢
Bank of America v. Lima, 103 F. Supp. 916 (D. Mass.
1952) (Exercise of national bank powers is not subject to
state approval and states have no authorify to rEquire
national banks to obfin a license to engage in RRY
activity permitted (0 them by federl law.) Natonal
banks arc autkorized by federal law w0 exercisc

" *incidental powess . . - peccssary to carry on the business

of banking. . . ." /2 U.S.C. 24 (Seventh). The morigage
Jending activities that are the subject  (°7] of the
Georgia Act are directly related 10 2 national bank's
exptess authoriry 10 lend moncy secured by personal or
real property. Consequently, these federally authorized
Jctivitics are not subject to the qualification that they
must be further authorized by state officials.

C. The Georgia Resideniial Mortguge Act Per Loan Fer

The Act requires that "{a)ny person who closes morigage
lcans . . . rcgardless of whether said person is required to
be licensed ar registered . . . shall pay the Deparunent 8
per loan fec of $ 6.50 for cach morgage closed by that
person on and after Janeary 1, 19947 80-5-1-.04. The
Act is notably silent on the purpose of this fcc. This
office has in the past suggested that a fec impased by 2
state or municipality may be applicable to national banks
if it constirutes a tax jnstead of a payment to support 2
licensing system. See lexer of Richard V. Firzgerald
(October 22, 1986) (" Firzgerald letec”). However, the
per loan fce at jssuc does not coustitute @ permissible
state tax.

Under /2 U.S.C. 548. national banks arc subject o sate
taxation to the samc extent as state banks:

For the purposes of any tax law enactcd under
authority [*8] of the United States or any Suate, 3
nationel bank shall be weated as o bank organized and
existing under the laws of the Sute or other jurisdiction
within which its principal office is located.
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12 US.C. 548 One factor that distinguishes 2 licensing
fee from ¢ tax is the existence of a licensing scheme that
vests the licensing authority with discretion to graot or
deny the license based upon an applicant's adherence to
cenain proscnbed rules or standards. Fizgemld letter at
1. As discussed above, the Act creates such a scheme
that purports to apply to at least some ratonal banks.

A second factor that distinguishes a licensing fce from a
tax is that the former generally bears 2 reasonable
relationship to the cost of administering 3 $pecific
regulatory program.  Arends v. Police Pension Fund of
Peoria, et al., 130 N.E. 2d 517 (11l 1955). A tax, on the
other hand, is fypically paid to the state genenal fund and
used for any s@tc purpose. Thc per Joan fec imposed by
the Act is paid directly to the Georgia DBF instead of the
sate weasury. Clearly, then, the per loan fec is intended
to offsct the administrative costs associated with the Act.
To the cxtent those [*9] costs would largely be
associated with the licensing and supervision provisions

of the Act, national banks sre not required to help defray
them.

Even assuming that the licensing and registration fccs
paid by non-cxcmpt mortgage lenders and brokers cover
the costs associated with the sdministration of those
provisions, the per loan fee would still be inapplicable to
national banks. In addition to the licensing and
regisation provisions, the Act conlains various other
restrictions of the practices of morngage lenders and
brokers. For example, the Act conuins disclosure and
advertising requirernents. O.C.G.A. 80-1 1-1-.01 and .02.
Assuming for the sskc of this discussion that such
provisions are applicable to nadoepal banks. rational

tanks should not have to pay for state enforczment of
these laws.

Upder 12 US.C. 482, e OCC 15 the exclusive
supervisor of sational banks and is suthorized by
Congress to assess fces against pational banks to pay for
the cost of their supervision. This autherity includes
examination for compliance with applicable state laws,
Nar'l State Bank. Elizabeth, NJ. v. Long, 630 F.2d 981
(3d Cir. 1930): see Conference of Fed. Sav. & Loan
Ass'ns {"10] v. Stein, 604 F.2d 1256 (9th Cir.), aff’d

mem.. 445 US. 921 (1979) (federal regulator is the
proper authority 1© enforce state laws applicable to
federal thrifts) “Siocc this Office ‘cxamines natiooal
banks for compliance with stace copsumer Jaws, and the
banks pay far this procedure . . . it would be difficult to
justify a requirement that natiopal banks pay {similar]
fces in support of them” to state regulators. Letter of J.
T. Watsan, Deputy Comptrolier of the Currency (January
7. 1975) (unpublished).

Because the Georgia Resideatial Mortgage Act Per Loan
Fec is not a permissible swte tax and is intended to
defray the costs of inapplicable licensing Tequirements oF
for statc enforcement powers that do not extend
rational banks, it is preempled by federal law. *

* This conclusion is consistent with Executive Order
12612. which allows federal prezmplion of a smtc law
"only whea the statute contains sn cxpress preermption
provision or there is some other fun or palpable
evidence compelling the conclusion that the Congress
intended preemprion of Sate law, of when the cxercise
of Stte authority directly conflicts with tha exercise of
Federal authority under the Federal statute.” The starutes
discussed above constitute such fum and palpable
cvidence of Congressional intent 1o preempt state law in
this area. In additon, the excreise of state authority by
the Georgia DBF directly conflicts with the exercise of
federal authority over nadonal banks. [*11]

111. Conclusion

Although state laws may cmbody impartant state policy.
under the suptemacy clause the relative importsnce to 3
state of it own law is not material when there is 2
conflict with federal law; any state law tha! interferes
with. or is contrary to federal law. must yield. Thercfore,
it is my conzlusion that the provisions of the Georga
Residential Mortgage Act discussed in this lener arc
preempicd by federal law, with respect to national banks.

Pctor Licbesman
Assistant Director
Bank Operations and Asscts Division
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Comptroller of the Currency
Administrator of National Banks

Washington, DC 20219

February 11, 2003

Demetrios A. Boutris

Commissioner

California Deparmment of Corporations
1515 K Street, Suite 200

Sacramento, California 95814-4052

Dear Mr. Bourris:

It has come to the attention of the Office of the Comptroller of the Curr2ncy (“OCC”) that the

California Department of Corporations (‘Deparmment”) has sent its agents into one of the offices
of Wells Fargo Home Mortgage, Incorporated ("WEHMI), in order to conduct an examination
of its mortgage aperations. For the teasons set forth below, T urge vou to suspend these efforts so
that we may constructively discuss the status of, and OQCC’s autharity with respect to, WFHMIL

It appears that the examination is being conducted pursvant 1 licensing provisions under
California’s Residential Montgage Lending Act (“California Act”) and other provisions of

California law. Such an examination violates Federal law,! WFHMI is 2 wholly-owned

cperating subsidiary of Wells Fargo Bank, N.A_ (“Bank’), 2 national bank chantered by the OCC.

Pursuant 1o federal regulations, the OCC has authorized the Bank to conduct the mortgage
banking busizess through WFFDMI 2nd has licenscd WEHMI as an operating subsidiary of the
Bank for that purpose. As an Operating subsidiary of a national bank, WFHMI is subject to

cngelng supervision a~d examination by the OCC in the same manner and 1o the sanasexteat as

v, 2
the Banx.

! Wells Fargo Bank, N.A,, and WFEMIsecentdy fed suitin the United Stazes Dismier Court for the Easzem
Disrict of Califsrmia to obuain a judicial determinaton coafirming hiet WFHEMI is not subject to licezsing by the
Deparcnent or 15 the Depurzment's supervisory, regulatory of enforcernent autkority and sceking injunctive relief.
Tnat case is Wells Fargo Bank, N.A. v. Demetrios A. Boutris, No. 5 03-0157 GER JFM, filed laruary 27, 2003.

> Twelve C.F.R § 534(¢)(3) provides that—

[a]ln operating subsidiary conducrs activities authorized under this section pursuantto the same
authorization, terms and conditions that apply 10 the conduss of such acrvites by its parent
national bank. If, upon examination, te OCC detezmines that the operating subsidiary is
operaticg in vialation of law, ¢ gulation, or written condition, or in an unsafe or unsound maancs
or otherwise threatens the safery of soundncss 8f the bank, the OCC will direst the bank or

. operating subsidiary to take appropriate remedial eetion, which may include requiring the bank (0

divest o7 liguidate the operating subsidiary, of disconiinue specificd astvities. OCC audhonry
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As discussed in detail below, pursuant to 12 US.C. § 484, and 12CFR. §§ 5.3‘40'-)(3).3-!1CI
7.4006, the OCC has exclusive visitorial authority over natonal banks and their operating
subsidiaries except where Federal law provides otherwise. This authority pertans (@ activities
expressly suthorized or recognized as permissible for national banks under Federal law or
regulation, or by OCC issuance or interpretation, including the content of those activities and the
mannet in which, and standards whereby, those activiti=s are conducted. As a result, States are
precluded from exarnining or requinng information® from national banks or their operaung
subsidiaries or otherwise seeking to exercise visitorial powers with raspect 1o national banks or
their operating subsidiaries in those respects. Thus, Federal taw precludes examination of
WEEMI by the Department. Moreover, for the reasons discussed below, operating subsidiaries ~
like their pazent national banks — need not obtain the approval of 2 State to engage in an activity
that they have beea licensed ta conduct under Federal law. Accordingly, any State licensing

requirements upon which the Department relies 1o assert jurisdiction do not apply to the Baak or
WEFHML™

Backeround

The OCC's exclusive visitorial authority over national bank operations is established by 12
US.C. § 4843 Paragraph (a) of that section states that --

(n)o cational bank shall be subject 1o any visitorial pawers except as suthorized
by Federal law, vested in the courts of justice or such as shall be, or have been

under this paragraph is subject 1o the Emitations 2nd regquirsments of seztion 45 of the Federal
Deposit Insurance Act (12 US.C. 1831v) azd sacten 1135 of the Gramm-Leach-Bliley Act
{GLBA]) (12 U.S.C. 1820a).

The provisions of the Federal Deposit Insurance Actand the GLBA referezzed in the reguladon peraiz to the
functonal regulation of sezuritics, insumance, and cogrzodinss fi=ms. These provisions are patrelevant to morgas?
lending end sanvicizg activities condusted by WZHML

1 The OCC currantly mainiains icformadorn sharing agresments with 43 States, the Distict of Columbia, azd Puenta

ica. Thesc sgresments provids & mechanism through ahich Siare rzgulatoss may seek aad obtain supervisory
irfarration form e OCC. Tygpically, tha OCC will make camfidendal bazk examination informatien available to
Stalz tank regulatory ageccies {ffthey demonsmiz 2 spscific ragulatary nesd for the examizatioz :information (2.,
in coameetion With o raerger of a maticaal back into a Statz back, where the State bank regulater mustappreve e
swegaction), and if the State agency has cnterad into an approzriate irformatien sharinz/cenfidentality agreement
with the OCC governing ths use of the informatian. In OCC Advisory Lener 2002-9 (Nov. 25, 2002) (AL 2002-
9", the OCC cutlincd a procedure 10 address cizzumsances When Sias officials raise jssuzs conserning potectal
violations af Jaws by nstional banks, including when State officials nuy seek {rfermation from 3 natienal bank
about its corzplizacs with any law or for other purposes. The advisary lerter is available on the OCC's wedsite 8t
wiw accilrens povip/adyisany1002%32D9 155

4 \Ve pote that the Californis Act alr=ady contains n excrmption from State Lzensing requizements fot national
banks, Cal. Fin. Code § $0003(g), but fails to recognize the status of nationsl bank opcrating subsidiaries 35 cntinies
through wkich naticzal banks operats pursianito 2 federal license granted by the OCC.

3 Visitarial pow=rs™ genzrally refers to the Fewslto “yisit" a national bank 1o examine the conduct of its business
and to enforce its obscrvance of applicabdle laws. See. e.g., Gurlirie v. Harkness, 193 US. 148, 158 (1905) (the word
“visiton" means “inspection; supesntendence; direction; regulation”) (interna! quotations omufted).

e
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exercised or directed by Congress or by cither House thereof or by eny committee
of Congress or of either House duly authorized.

Paragraph (b) of the statute then permits lawfully 2uthorized State auditors or EX2MINers 10
ceview & national bank's records “solely to ensure compliance with applicable State unclaimed
property or cscheat laws upon reasonable czuss to belizve that the bank has failed to comply with
such laws.”

This provision, enacted with the creation of the national bazldng system in 1363, is integral 10
the design and structure of the national banking system and fundamental 1o the character of
national banks. Congress enacted the National Currency Act (“Currency Act™) in 1863 and the
Natonal Bank Act the year aftcr for the purpose of establishing a new national banking system
that would operate distinctly and separately from the existing system of State banks. At that
time, both proponents and opponents of the new national banking system expected that it would
suparsede the existing system of State banks.$ Given this znticipated impact on State backs and

tre resulting diminution of control by the States over banking in general,” proponents of the
national banking system were concerned that States would atternpt to undermine it.

The allocation of any supervisory respensibility for the new nationa! barking system to the
States would have besn inconsistent with the need to protact national banks frorn State
interference. Congress, accordingly, established a Federal supervisory regime and created 2
Federal agency within the Departmant of Treasury—the OCC—1o camry itcut. Congress grantzd
e OCC the broad authority ‘10 make 2 thorough examination of all the affairs of [a naticnal]
bank " and sclidified this Federal supervisory authority by vesting the OCC with exclusive

* Representarive Samuel Hooper, who repartad (hz bill to the House, stafed in supporz of the legistadon that one of
{zs purposes was “ta render e law [fe, te Curenly Acz) so perfect that the State banks may be induced to
organiza under it, in preferzcce 1o continuing uzdsT Heir State cnress.” Cong. Globe, 387 Cozg, 1¥ Sess. 1256
(March 23, 1863). Cpporents of the legislation belizved that it wes fatendec 0 “mke from e States L. . all
autherity whatsoever over their owa St anks. and to vest that autherity . . . in Washingzea. ..." Cong. Globe,
38” Cong., 1% Sess. 1267 (March 24, 1864) (smateraznt o Rep. Braoks). See also stitement of Rep. Pruyn (swdcg
thet the legislation would "be the greatest blow yet inflicted upon the States .. ..7) Carnz. Giobs, 38 Cong., 1% S:ss.
1271 (Marzh 24, 1554); stazement of Ser Sumner ("Clearly, the (n3tional) buak must act ba subjectad to any local
gevermmeny, State or muzicizal; it must bz kept zosolutely and exclusively vader Gat Govermment frem which it
i-cvas im functions.’) Ceaz. Gleke, 38th Cong,, 151 5¢ss., at 1893 (April 27, 1384).

? See. e.g.. Tiffony v. Nettonal Bank of ihe State of Missouri, 85 U.S. 409, 412413 (1872) "z cannal bz doubied, in
visw of the purposs of Corgress in providing for ths organizatien of cational banidng a:352iations, tBAT it was
ictendsd 10 give tham 2 firm footing ia the diff2rent states whers they migs: ke Jocated. [rwas expectad they would
carmne into competition. with state barks, 23d it was intended to give taem at least equal advaniages in suck
cowpetiton . ... Natcnal banks have beer national faverites. They were established for the purpose, in pasy, of
providing 2 currency for the whole councy, and in pastte create 3 market for the loans ¢f (he geasral governmeat It
could not have bzen intended, therefore, 10 expose Gem 10 the kazard of unfrizndly legislaiion by tie smtes, oo
ruinous competition with state banks."”). See olso B. Hammond, Sanks gnd Politics int Anerica fromt the Revolution
10 the Civil War, 725-34 (1957); P. Studenski & H. Krooss, Financial History of the Unitsd Srates. 155 (isted.
1952).

8 pctoflune 3, 1363, c. 106, § 54, 15 Stat. 116, codified ar 11 U.S.C. §451.

-0
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visitorial powers over national banks. These provisions assured, zmong other things, that the
OCC would have camprehensive authority to examine all the affairs of a national bank and
protected naticnal banks from potential State action by esteblishing that the authority to examine
and supervise national banks is vested only in the OCC, unless othenwise provided by Federal

aw.?

In Guthrie v. Harkness, 195 U.S, 148 (1905), ths Supreme Court rece gnized how the National
Bank Act was designed to operate:

Congress had {n mind, in passing this section (i.e., sactiorl 484] thatin other
sections of the law it bad made full and complete provision for investigation by
the Comptroller of the Currency and exzminers appointed by him, and,
authorizing the appointnent of a recejver, to take possession of the business with
2 view to winding up the affairs of the bank. It was the intention that this starute
should consain 2 full code of provisions upon the subject, and that no state law or
enactment should undentake to exarcise the right of visitation over a national

* corporation, Exceptin so far as such corporation was liable to control in the
courts of justice, this act was to be the full measure of visitorial power.

Id. at 159. The Supreme Court also has recoguized the clear intent on the part of Congress to
limit the autharity of Statcs over national baaks precisely so that the nationwide system of
banking that was created in the Currency Act could deveiop and flourish. Forinstance, in Easton
v. Jowa, 188 U.S. 220 (1903), the Court stazcd that Federe! legislation affecting national banks—

has in view the erection of a syszem extending throughout the country, and
independent, so far as powers conferred are concerned, of state legislation which,
if permined 1o be applicable, might impose limitetions and rastrictions es various
and 2s numerous as the States , , . . It thus appears that Congress has provided a
symmetrical and complete scheme for the banks 10 be organized under the
provisions of thz stanute . . .. [W]e ars unable to perceive that Cengress intended
1o leave the field open for the States to attemps e promote the welfars and
stability of natiozal banks by direct legislation. Ifthey had such power it would
Rave 10 be exerised and limized oy their own dissreticn, and conjusion would
necessarily result from control possezssed and exercised by ruo independent
cuthorities. '

Jd. a 229, 231-232 (emphasis added). Th= Court in Farmers' and Mechenics’ Bank, 91 U.S. 25
(1875), after observing t2at national baaks are means to 2id the govermmeny, stated—

! Writing skartly afier the Currency Act 3nd Narional Bank Act were enacted, than-Secretary of the Treasury, and
forroerly the first Comprraller of the Currency, Eugh McCulloch observed that “Cangress has assumed entirs
control of the currency of the cousty, and, to a very considerable extent, of its banldng interests, prohibiting the
{nterfereace of Suitc governmants. ... Cong. Globe, 39<h Cong., 1st Sess,, Misc. Doc. No. 100, ot 2 (April 23,
1866).

. _a.
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Being such means, brought into existence for this purpose, and intended to be so
cmployed, the States can exexcise no control over them, Bet in any wise affect
their operation, except in so far as Congress may see proper o permit. Any thing
beyond this is “an abuse, because itis the use:p arion of power which a single
State cannort give," '

Id. at 34 (citaton omitted).

Congiess recently affirmed the OCC's exclusive visitarial pawers with respect o national banks
Operat'm§ on zn interstate basis in the Riegle-Neal Interstate Banking Act of 1994 (“Riegle-
Neal”)." Riegle-Neal makes interstate operations of national banks subject to specified types of
1aws of 3 “host” Stats in which the bank has an interstate branch to the same extent as a branch
of a State bank of that State, unless the Statz law is presmpred by Federal law. For those State
Jaws that are not preempted, the stetute makes clear that the authonity to enforce the law is vested
in the OCC. See 12 U.S.C. § 36(£)(1)®) ('The provisions of any State law to which 2 branch of
a national bank is subject under this paragraph shall be enforced, with respect to such branch, by

the Comprtroller of the Currency.”). This approach is another, and very recent, recognition of the
broad scope of the OCC's exclusive visitorial powers with respect to national banks.

Applicatien of Federal Law to the Onerating Subsidizries

In section 121 of the Gramm-Leach-Bliley Act (“"GLBAT), Congress expressly acknowledged
that naticnal banks may own subsidianics that cngage “salely in aciivities that national barks are

permitted to engage in directly and are conducted subject to the same te-ms and conditions that
govem the conduct of such activities by national banks."""

Consistent with section 121, the OCC regulatons state that “[a)n operating subsidiary conducts
activities authorized under [12 C.E.R. § 5.34] pursuant to the same suthorization, terms anc
conditions that apply to the conduct of such activities by its parent national bank, "2 Addressing
this point in the context of State laws, section 7.4006 of our regulations specifically states that
“[u]nless otherwise provided by Federal law or OCC regulation, State l2ws apply to natonal
bank o%eratin =z subsidiaries to the same extent 1jzt those laws apply to the parend natjonal
bank.”

In order for a subsidiary 1o operaie in the manner contemplated by sectien 121 of GLBA, the
subsidiary mus: be sutject to the same rerulation. and supervisicn as is its parent national bank.
As described at the outset of this lexter, owr regulations a1 § 5.3 4(e)(3) r=quire that rssuit, whicn

18 pub.L.103-328, 108 Stat 2338 (Scp. 29, 1954).
1 pub L. No. 106-102, § 121, 113 Sut. at 1378, codified ar 12 U.S.C. § 24a(2)(3)-
1212 CF.R § 5.34(c)3).

12 CER § 7.2006.
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is entirely consistent with the concept of an operating subsidiary 2s a0 OCC-licenscd entity
through which national banks conduct bank-permissible activities. The terms and conditions
governing the conduct of activitics in an operating subsidiary include being subject to the same
visitorial powers as arc exercised with respect to tae parent. Accordingly, just as 12 US.C.

§ 484 prevents the Department from exereising visitorizl powers OVEr the Bank, so tco do section
484 and OCC regulztions prevent the Department from exercising visitorial powers over
WEHML an OCC-licensed operating suosidiary through which the Bank conducts authorized
mortgage banking activities.

It is important in this context 10 undarstand that while the Department may 1ot examinre and
supervise WFHMI, the operating subsidiary is subject to an extensive regime of Federal law and
regulations 2nd the Bank and WEHMI are subject 1o comprehensive and continuous supervision
by the OCC. The Bank is part of the OCC's Large Bank Program. This means that its aztivities
and those of its subsidiaries arc examined on a continuous basis by teams of examiners
specifically assigned 1o, and in most cases physically present at the facilities of, the Bank and its
subsidiagies. )

With regard to the application of State licansing requirements, itis well established that 2 State
may not condition a national bank's exercise of a permissible Federal power on obtaining the
State's prior 2pproval, including the imposition of State licensing requirements 2s a predicate 10
the exercise of hat powcr.” The result is the same whether the national bank exsrcises the
power directly, or through an cperating subsidiary that has been licensed by the OCC. Inboth
cases, the baak, or the operating subsidiary, hes ob:ained a Federal licease o conduct its
business.

When the OCC charters a national bank, it grants the bank a license to commznce the banking
busiaess under 12 U.S.C. § 27. When a rnational bank acquires or establishes an operating
subsidiary through which the bark will conduct bank-permissible activities, the OCC grants a
license for the operating subsidiary 10 conduct those activities pursuant to 12 C.E.R. §5.34.
Requirements for establishing or acquiring an opcrating subsidiary are expressly described in
CC reculatians as “‘Liceasiag r:quircmems."‘ Accerdingly, when WEEMI was establishzd as
an cperating subsidiary of the Bank and was licensad by the OCC as an eatity through which the
-l was 2uthorized to cenduct its mongzge lending business, WFHMI cic nat then, and does

1€ See Firrt Neticne! Bank of Eastern Arkansas v. Teylor, 507 F24 375, 783 (8% Cir. 155C) (ke Nazonal Bunk Act
prachudes 3 St regulator rom prehibidng a national bazk, trouch either coforcement actias or 3 licanse
requirsmeat, from cozducting 38 acdvity tat the Compuolier has zeasazably dsteomined s autherzed by the
Naviona! Bank Acs); Ass n. of Banks in Inswrerce, Ine. v. Duryae, 55 F. Sugp. 24 759, 812 (S.D. Okic 1999), aff 4.
270 F.3d 357 (6% Cir. 2001) (evem the most limjted aspects of State liceasing requiresmznts such as the payrent of 2
licensing fee ars precrmpted because they ~constiture impermissible conditions vpoa ;e authericy of a catlonal bagk
16 do business withia the srate™). The OCC also has opined previously that Saic laws puTporing 1o pequite Ui
licensing of activities authorized for gational basls wmder Fedecal 13w are precmpred. See OCC Interpr. LT No. 749
(Scpt. 13, 1996) reprinred in [1996-1997 Tzansfer Binder] Fed. Banking L. Rep. (CCH) 9 $1-114 (Sute law
tequiring sadezal banks ta be licensed by the Swic to sell agnuities weuld be presmpred); OCC Intags. L No. 644
(Mazch 24, 1994), reprinted in (1994 Transfer Binder] Fad. Banking L. Rep. (CCH) 183,553 (Smte regisgation and
fec requiremsr:s imposed on mongage lendars wauld be prestopted).

¥ 12 CER.§5.3400)
3 "
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not now, also need a State-issucd licensz o do that business. Just & the Bank has 2 Federal
license to conduct the banking business and needs o additional State license, 50 100 does
WEHMI have 2 federal license for the Bank to conduct its mortgase lending business through
WEHMI and needs no additional State-granted permit to do So. Section 7.4006 similarly
confirms that State licensing requirements are equally inapplicable 10 Fedarally-authorized
activities conducted by a natons! bank directly or through 8 federally-licensed opcrafing’
subsidiary. In practical effect, therefore, your actions would have the effect of depriving the
Bank and WFHMI of the right to conduct 2 mortgage lending business they have been authorized
10 conduct under a license issued under Federal law,

I must also note that thes conclusions that the OCC's exclusive visitorial powers preclude the
Department from examining and asserting supervisery authority over, OF applying state licensing
requirements to WFHMI are not intended 10 imply that any of the substantive provisions of the
California Act apply to WFHMI. Instead, under Federal law'® and principles of preemption
cstablished by the courts,!” provisions of the California Actmay well be preempted. This letter,
however, addresses only the issues of whether the Department may conduct an examinetion of
WFHMI and whether WFHMI is required to obtain a State license in order 10 conduct morgage
banking activities that it is authorized 1o canduct under a Federally-granted license.

I hope the foregoing helps 10 clerify our concerns with regard to the Department’s recent actions.
[ urgs you to suspend the Department’s efforts to examine and regulate WEHMI so that we may
the opporwunity to kave 2 more constructive discussion of currelative roles.

If you have any questions regarding this letter, please do not hesitaie to contact Horacs G. Sneed,
Assistant Director, Litigation Divisiorn, at (202) 874-3280.

Sincerely,

’ -

d
e

*//-’/.‘;— i et -

Julie L. Williamis -
First Sanior Deputy Comptroller and Chief Counsel

\

Cc: Stanley S. Stra:p, Executive Vice President, General Course.

" See, .., 12 US.C. §§ 371, 173507, 1725.7a, and 3501 er. seq.

A . .
" See, c.g.. the cases citad innote 12, swpro.

.7
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LEXSEE 1993 ocz lrr lexis 8

Comptroller of the Currency
Washington, DC 20219

March 1993 SBJ 35A, SBJ 35E

Interpretive Letter No. 614
1993 OCC Ler. LEXIS 8

January 15, 1993

[*1] This is in rcspopse to your inquiry concerning
statutory provisions from threc suates that purport to
impose requirements on lenders, including national
banks, that issue credit cards to customers in those statss.
In your lerter, you opined that such statutes would not be
applicable to national banks. For the reasons discussed
below, 1 agree with your conclusions.

DISCUSSION

Visitation and Enforcement Authority

With limited exceptions, Cangress kas granted the OCC
exclusive supervision and enforcement autherity with
rswnmnmmmbmszu50§4meQCIR.
§ 7.6025(b). The only exception to this rule is found In
12 U.S.C. § 484(b), which permits a3 very limited state
r=view of natonal bank records to ensurc compliance
with siate escheat or unclaimed property laws and, cven
then, only upon “reasonable cause.”

The Supreme Court has stated that "no statc law or
enactment should undertake to exercise the night of
visitation over a national corporation.” Guthrie v.
Harkness. 199 US. 148. 159 (1905). The term
"yvisitation” has been expansively defined to include any
act of 2 superintending official to inspect, regulate, or
conmol the operatons of [*2] a bank to enforce the
bank's obscrvance of the lsw. First National Bank of
Youngstown v. Hughes, 6 F. 737. 740 (6th Cir. 1881).
appeal dismissed, JO6 U.S. 523 (1883). Although there
may be no comprehensive definition of “visitomal”
powers, they cenainly include the cxamination of 2
bank's books and records.  Natiomal State Bank.
Elizabeth, NJ. v. Long. 630 F.2d 981 (3d Cir. 1980).
Furthermorc,  state-law-required  registrations  and

investigatons of national banks are "visitatons” and,
therefore, are preempted by federal law as an
unauthorized state attempt to superintend or regulate a
national bank's activities. See Lencr from James F.E.
Gillespie, Jr.. Senior Anomey. Legal Advisory Services
Divisien ("LASD") (Aug. 11, 1986) (unpubdlished)
("Gillespie lemer™).

The cnforcement authority of the OCC has not becen
limited to the enforccment of federal law. Although
states have an important intercst in ensuring that thewr
Jaws arc obeyed, the OCC is the exclusive regulator of
national banks. Itis, therefore, the province of the OCC.
not swte regulators, 10 examine national banks for
compliance with state laws. Long. 630 F.2d at 988. See
generally [*3) 12 US.C. § 18/8Db) et scq. Cr.
Conference of Fed. Sav. & Loan Ass'ns v. Stein, 604 F.2d
1256 (9th Cir.), aff'd mem., 445 U.S. 921 (1979) (federal
regulator is the propes authority to enforce sute laws
applicable to federal thrifis). Congress has dclegated to
the OCC the authority 1o issue cease and desist orders
and to take other enforcement sctions, including levying
civil moncy penalties, against nationu! bunks o enswre
that they comply with laws applicable 1o them. including
ctate laws. Long, 630 F.2d ar 983-85. Sce generally /2
US.C. § 1818(b) etseg.

In light of the foregoing lega! authority, the occC
consistently has maintined tha: state anempl (O
cxcrcise supervisary and enforsament autherity over
natonal banks arc preempted. SsT. €3 Interpreuve
Lemer No. 475, [1989-1990 Transfer Binder] Fcff.
Banking L. Rep. P83.012 (Mar. 22, 1989); Gillespie
lener, supra; letter from Peter Liebcsman, Assistant
Director, LASD (Dec. 13, 1983) (unpub1i§h_ed);
Interpretive Lerner No. 122, [1981-1982 Transfer Binder]
Fed. Banking L. Rep. (CCH) P85.203 (Aug. 1. 1979).
As the regulatory agency charged with administering the
national banking [*4] laws. the OCC's interpretation 15
cnritled 1o deference. Clarke v. Securities Indus. A:s'n.
479 U.S. 388. 403-04 (1987).

Application of Prezmplion Principles to Starutes 3t Hand

Most of the state statutes about which you inq"-‘ifed
involve attempts by the states to cxsrcise supcrvisory
powers over national banks and are prccmPICd with
respect to national banks. '

F-063
APPENDIN L



Apr=03-03

0l:12am  From-Covington & 8urling San Francisco

+415531809) T-154

Page2

1993 OCC L. LEXIS &, *

The Idaho Credit Code nl ("Idaho Code™) requires credit
card issuers, licensed in the state, 1o maintain records that
will enable the Dircetar of the Deparmment of Finance to
determine whether the lhicensee is complying with the
provisions of the ldaho Code. Idaho Code § 28-46-
304(1). The Idaho Code also requires issuers of credit
cards to Idaho residents to file both 3 composite annual
report and an amnual notification with the Director.
Idaho Code § 28-46-202 and -304(2). While the Idsho
Code provides that some examination, investigation. and
enforccment  powers  over supervised  financial
organizations, including national banks, should be
exerciscd by their appropriate regulator, the Director is
given the authority to exercise all other powers of the
cratute over such supervised instirutions. Idaho Code §
[*5] 28-46-105(1). In eddidon, the Director is
authorized to bring civil actions 1o reswain violations of
the Idaho Code and to recover civil penaldes for repeated
and intentional violations. Idaho Code § § 2846-110
and -113(2). These Idaho Code sections purport (o gramt
visitorial powers to the Director over natoral bank credit
card issuers, inasmuch as they mandatc maintaining
records and filing notificauons with e Director and
provide that stanutory violations are subject 1o civil
action by the Director. As such, these provisions ars
preempted with respect 1© patonal barks. The OCC,
rather than state officials, will enforce any state Jaws that
apply 1o national banks.

nl The Idaho Credit Code appeass to exempt out-of-
state issucrs {rom its reguirements. However. aay credit
card issuers, inciuding national banks, that do not utilize
an out-of-state mailing addrsss would not be exempted.
Thus, the Tdaho Credit Code osicnsibily applies 10
national banks located in ldzho that issue cradit cards, as
well as any national banxs with application processing
facilities located in that siate. Sce Idaho Codz § 28-41-
201(3).

The Wisconsin Cansumer Act ("Wisconsin Act’) (6]
rcquires any person, including a mational bank. making
consumer credit wansactions in which a finance charge
excecding 12% is irmposed, to filz 2 notification with the
Commissioner of Banking witin 30 days after
commencing business within the state and annually
thereafer. Wis. Star. § 426201, An annual fee based
on the issucr's average monthly outstanding credit
balance must be paid by all persons required to file
notifications. Wis. Stat. § 426.202(2). The Wisconsin
Act also requires such persons to submut data 1o the
Commmissioncer ta support computation of the annual fee.
Wis. Star. § 426.202(4). The notification requirement is
mandatory and failure to comply is grounds for legal
action, which may be brought by the Commissioner. 10

recover fees or civil action to recover civil money
penalties against violatars of the notification and fee
requirements.  Wis. Stat. § 426301 Clexly. the
required submission of financial records is an excrcise of
visitorial power over natonal bank credit card issucrs
and is preempted. The notification requirement snd
enforcement provision likewise are excreises of visitonial
power and are preempted with respect 10 national banks.
See [*7] Lener from Micchell G. Stern., Senior Arorney.
Cenwal Distict (June 26. 1989) (opining that the
porification requiremennt of the Wisconsin Consumer Act
constirutes an act of bank supervision which s
preermpted by federal law) (unpublished). Accordingly.
the Commissioner may not cnforce these suawutory
requirements against national backs.

The Wyoming Uniferm Coasumer Credit Code's
notification requirement is substantially similar to those
in the 1daho Code and the Wisconsin Act. See Wyo. Stat.
§ § 40-14-630 and _631. Statc officials are authorized to
bring legal actions 1o recover fees or civil action 1o
recover civil mooey peralues against violatars of the
starc’s potification and fee requirements. See Wyo. Stat.
§§ 40-14-610 and -613(b). Sec also Wyo. Stat. § 40-
14-605. Although the Adminiswator of the Banking
Division has not enforced these provisions against
national banks, the stanutory requiremnents remain in the
Code. The Wyorming notification and cnforcement
provisions are precmpted with respect ©© national banks.

Liccnsing Authonry

As instumentalitics of the federal govemmens, patonal
banks' powers arz grantsd Dy Congress.  One of the
powzers [*8] expressly granted 10 national banks by
federal law is that of lending monty on personal secunity.
12USC § 24 (Sevenih). The exercisz of this powsr
cannot be subjcct to the approval of siats officials, 3nd
states have no power to rzquire national banks to obtain a
license to cngage in &n activiry that is permincd to them
by federal law. Sce Bank of America v. Lima. 105 F.
Supp. 916 (D. Mass. 1952). Tne OCC consistently has
raken the position that stale laws that attempt 1o license
the lawful activitics of national banks, whether domiciled
in that state or neg arc preempted. Sce. .8 lerter from
Bruce Oliver. Anomey, Northeastem District (APr. 26.
1988) (unpublished) (lending to out-of-state borrowers);
letter from Richard V. Fizgerald, Chief Counsel (Qet.
22, 1986) (unpublished) (license (o operate); Gillespic
letter, supra (securitics brokeragz), Interpretive Lefrer
No. 122. supra (municipal financc consuling)s leter
from Roberta Walsh Boylan, Assistant Dizactor. LASD
(June 14. 1978) (unpublished) (out-of-statc  loan
servicing)- :

P 02T/041  F-0g3
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The 1daho Code prohibits the issuance of credit cards by
issucrs, including national banks. which arc either
Jocated [*9] in Idaho or usc an Idaho mailing address. to
ldaho residents unless the issuer fust obains a licensc
from the Director of the Deparument of Finance. Idaho
Code § § 28-46-301 through -303. These scctions of the
Idaho Code, relevant to licensing, are precmpted with
respect to national banks. '

CONCLUSION

o sum, the ldaho, Wisconsin and Wyoming statutes
about which Yyou inquircd imposc sute licensing

requirements upon national bamks or subject mational -
bapks to visitaton of enforcement by state officials,
These provisions are preempted with respect to national
banks.

1 trust this eply has been responsive to your request.

Sincerely.

Wallace S. Nathan
Dircctor
Bank Opcrations and Assels Division
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Not Reported in F.Supp.2d
(Cite as: 1999 WL 33429989 (N.D.Cal))

M
Only the Westlaw citation is currently available.

United States District Court, N.D. Califomia.
BANK OF AMERICA, N.A., et al, Plainiffs,

v.
CITY AND COUNTY OF SAN FRANCISCO, ct
al., Defendants.

No. C 994817 VRW,
Nov. 15, 1999.

Covington & Burling. Washington, D.C., By: E.
Edward Bruce, Covingten & Burling, San
Francisco, California, By: Richard Darwin,
Reported By: Diane E. Skillman, Official Court
Repener, Computerized Transcription By Eclipse,
for Plaintiffs Bank of America & Wells Fargo.

Pillsbury, Madison & Suwo LLP, San Francisco,
California, By: Michacl Kass, Rodney Peck, for
Plaintiff Califarnia Bankers Association.

Louise H. Remne. City Artomey, San Francisco,
California, By: Daniel Bemhard, Deputy City
Atoomney, Owen Marnikan, Dcputy City Anomcy.
for Defendant Ciry and County of San Francisco.

Marsha Jones Mougie. City Attamey, Saoa
Monica, Ca'ifornia, By: Adam Radinsky, Depury
City Attorney. Eda U. Suh, Depury City Anomey.,
for Defendan: Ciry of Sanw Monica.

Office of the Compualler of the of the Currency,
Washington, D.C ., for Amicus Curiae.

BEFORE THE HONORABLE VAUGHN R.
WALKER, JUDGE.

{EXCERPT OF TRANSCRIPT} ORDER
GRANTING PRELIMINARY INJUNCTION

WALKER. J.

=] THE COURT: THE PLAINTIFFS IN THESE

CASES ARE TWO NATIONALLY-CHARTERED
BANKS AND A CALIFORNIA BANK TRADE

+4153316081 T-134 P .030/041

APPENDIX F

F-0863
Page |
ASSOCIATION. THE PLAINTIFFS
CHALLENGE TWO SIMILAR CITY
ORDINANCES FORBIDDING THE

ASSESSMENT OF FEES TO NONACCOUNT
HOLDERS USING BANK  AUTOMATED
TELLER MACHINES.

ON OCTOBRER 12, THE CITY COUNCIL N’

SANTA MONICA ADOPTED SECTION ¢
32.040 TO ITS MUNICIPAL CODE.

FORBIDDING BANK ATM'S FROM

CHARGING FEES FOR NONACCOUNT ’

HOLDERS USE OF ATM'S.

ON NOVEMBER 2, THE VOTERS IN THE
CITY AND COUNTY OF SAN FRANCISCO
PASSED A NEARLY IDENTICAL INITIATIVE,
PROPOSITION F, REQUIRING THE ADOPTION
OF THE SAME LAW INTO SAN FRANCISCO'S
MUNICIPAL CODE SECTION 648.1.

THESE OR DINANCES WERE ENACTED

WITH THE STATED GOALS OF PROTECT ING
CONSUMERS AGAINST EXCESSIVE FEES

AND OF ENSURING COMPETITION AMONG

SMALLER BANKS AND CREDIT UNIONS.

ON NOVEMBER 3, PLAINTIFFS
COMMENCED THIS ACTION AGAINST THE
CITIES AND VARIOUS CITY OFFICIALS
ALLEGING THAT THE ORDINANCES AS
APPLIED TO NATIONALLY-CHARTERED
BANKS ARE PREEMPTED BY FEDERAL LAW
AND THAT THE DOCTRINE OF
SSVERABILITY PREVENTS ENFORCEMENT
OF THE ORDINANCES AGAINST STATE
CHARTERED BANKS ONCE THE
ORDINANCES ARE INVALIDATED AS TO
NATIONALLY-CHARTERED BANKS.

THE COURT GRANTED THE PLAINTFFS
MOTION FOR AN EXPEDITED HEARING ON
THERR MOTION FOR PRELIMINARY
INJUNCTION. THE  OfFFICE OF THE
COMPTROLLER OF THE CURRENCY WAS
PERMITTED TO APPEAR  AND HAS
APPEARED AS AMICUS CURIAE.

AS A PRELIMINARY MATTER, SANIA
MONICA ARGUES  THAT IT IS
DMPERMISSIBLY JOINED TN THIS ACTION AS
A PARTY AND SEOULD BE SEVERED.
FEDERAL RULE OF CIVIL PROCEDURE 20

Copr. © West 2003 No Claim 1o Orig. U.S. Govt. Works
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GOVERNS PERMISSIVE JOINDER. SANTA
MONICA SEEKS TO TRANSFER THE VENUE
OF THE ACTION AGAINST IT TO THE
CENTRAL DISTRICT OF CALIFORNIA.
SANTA MONICA ARGUES THAT THE TWO
WERE SEPARATELY
ENACTED AND THUS NOT PART OF THE
SAME TRANSACTION OR OCCURRENCE.

THE TWO OR  DINANCES UNDER
CHALLENGE ARE SUBSTANTIALLY
IDENTICAL AND ARE BEING CHALLENGED
ON THE SAME LEGAL GROUNDS; THE CASE

THUS POSES BASICALLY THE SAME
QUESTION - OF LAW FOR BOTH
DEFENDANTS.

THE ENACTMENT OF THE TWO
ORDINANCES WOULD APPEAR TO BE PART
OF A SERIES OF LOCAL ENACTMENTS
DESIGNED TO REGULATE OR PROHIBIT
ATM FEES CHARGED BY THE OWNERS OR
OPERATORS OF AT LEAST SOME ATMS. IN
FACT, THE MEMORANDUM OF THE SANTA
MONICA CITY ATTORNEY, DATED
OCTOBER 5, 1999, ATTACHED AS EXHIBIT E
TO SANTA MONICA'S MEMORANDUM.
MAKES REFERENCE TO THE FACT THAT
SEVERAL CALIFORNIA
CONSIDERING A BAN ON ATM
SURCHARGES AND SPECIFICALLY
REFERENCES THE SAN FRANCISCO
PROPOSITION F WHICH 1S CHALLENGED
EERE IN THIS ACTION.

CONSIDERATION OF THE CHALLENGES TO
THE ORDINANCES IN ONE ACTION WILL
SERVE THE INTERESTS OF JUDICLAL

. THERE ARE NO
FACTUAL DISPUTES. IT IS UNLIKELY THAT
THIS COURTS RULING ON THIS MATTER
WILL BE THE LAST JUDICIAL WORD ON THE
SUBJECT AND CONSIDERATION OF THE
PRESENT CHALLENGES SIMPLY
EXPEDITE PROMPT AND ORDERLY
APPELLATE REVIEW OF THE SUBJECT.
THERE 1S MUCH TO BE GAINED BY
ADJUDICATING THE TWO ORDINANCES IN
ONE PROCEEDING.

Copr. @ West 2003 No Claimt
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« RULE 20 PERMITS JOINDER WHEN THE
EVENT STEMS FROM THE SAME SERIES OF
TRANSACTIONS OR OCCURRENCES AND
WHEN THERE IS ANY QUESTION OF LAW
OR FACT COMMON TO ALL DEFENDANTS.
THE STANDARD OF RULE 20 HAS
THEREFORE BEEN MET, AND SANTA
MONICA'S MOTION UNDER RULE 20 IS
DENIED.

NOw THE CHALLENGED ORDINANCES
PROHIBIT THE CHARGING ©OF FEES FOR
AT™M SERVICES BY FINANCIAL
INSTITUTIONS. OTHER INSTITUTIONS ARE
NOT REGULATED BY THESE ORDINANCES
AND PRESUMABLY CAN CONTINUE TO
CHARGE FEES TO THEIR USERS.

THE ORDINANCES PROHIBIT ONLY ONE
CLASS OF ATM CHARGES —- SURCHARGES
[EVIED AGAINST NONACCOUNT HOLDER
USERS OF THE MACHINES = BY THE
FINANCIAL INSTITUTION WHICH OPERATES
‘He MACHINE. FOREIGN FEES, THAT IS,
CHARGES LEVIED BY AN ATM USER'S OWN
BANK FOR USING ANOTHER BANK'S ATM
REMAIN LAWFUL UNDER THE
ORDINANCES. FURTHERMORE. BANK ATM
OPERATORS ARE STILL PERMITIED TO
CHARGE THE NONACCOUNT HOLDER'S
maNK AN INTERCEANGE FEE  FOR
PROCESSING THE TRANSACTION. THE
CHALLENGED LAWS ARE ENFORCEABLE
5Y PRIVATE RIGHTS OF ACTION AGAINST
THE BANKS AND ANY INDIVIDUAL WHO IS
CHARGED A FEE IN VIOLATION OF THE
ORDINANCES MAY BRONG SUCH A CIVIL
ACTION.

SANTA MONICA'S ORDINANCE CONTAINS
A SEVERABILITY CLAUSE; SAN
FRANCISCO'S ORDINANCE DOES NOT.
SANTA MONICA'S ORDINANCE BECAME
EFFECTIVE ON NOVEMBER 1L, SAN
FRANCISCO'S ORDINANCE HAS NOT YET
TAKEN EFFECT. BUT 1S EXPECTED T0
BECOME EFFECTIVEIN EARLY DECEMBER.

TO PREVAIL ON A MOTION  FOR
PRELIMINARY TINJUNCTION, THE MOVING
PARTY MUST SATISFY ONE OF TWO TESTS
AVAILABLE IN THIS CIRCUIT. UNDER THE
TRADITIONAL TEST. THE MOVING PARTY
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MUST DEMONSTRATE ONE. IRREPARABLE
INJURY IF THE RELIEF IS DENIED. TWO.
PROBABILITY OF SUCCESS ON THE MERITS.
THREE., A BALANCE OF POTENTIAL HARM
THAT FAVORS THE MOVING PARTY, AND
FOUR. PUBLIC INTEREST THAT FAVORS
THE INJUNCTION.

UNDER AN ALTERNATIVE TEST, THE
MOVING PARTY CAN PREVAIL BY
DEMONSTRATING EITHER. ONE. A
COMBINATION OF PROBABLY SUCCESS ON
THE MERITS AND THE POSSIBILITY OF
IRREPARABLE INJURY IF THE RELIEF IS
NOT GRANTED, OR TWO, THE EXISTENCE
OF SERIOUS QUESTIONS GOING TO THE
MERITS, AND A BALANCE OF HARDSHIPS
THAT TIPS SHARPLY IN FAVOR OF THE
MOVING PARTY. PLAINTIFFS APPEAR TO
HAVE SATISFIED THE REQUIREMENTS
UNDER BOTH STANDARDS.

THE ORDINANCES ARE LIKELY TO BE
INVALIDATED AS PREEMPTED BY FEDERAL
LAW AS APPLIED TO
NATIONALLY-CHARTERED BANKS.
NATIONALLY-CHARTERED BANKS SUCH AS
PLAINTIFFS, BANK OF AMERICA AND
WELLS FARGO, ARE HEAVILY REGULATED
BY THE NATIONAL BANK ACT. THIS ACT
AUTHORIZES NATIONALLY-CHARTERED
BANKS TO EXERCISE ALL INCIDENTAL
POWERS AS NECESSARY TO CARRY ON THE
BUSINESS OF BANKING. THE PRIMARY
REGULATOR OF BANKS CHARTERED
UNDER THE ACT IS THE OFFICE OF THE
COMPTROLLER OF THE CURRENCY. THAT
OFFICE HAS THE DISCRETION TO
AUTHORIZE ACTIVITIES BEYOND THOSE
SPECIFICALLY ENUMERATED IN THE
NATIONAL BANK ACT.

THE ORDINANCES IMPLICATE AN
INCIDENTAL POWER ESSENTIAL TO THE
BUSINESS OF BANKING. AN OFFICE OF THE
COMPTROLLER OF THE CURRENCY
REGULATION EXPRESSLY PERMITS ANY
NATIONAL BANK TO CHARGE ITS
CUSTOMERS NONINTEREST CHARGES AND
FEES. THAT IS 12 CFR SECTION 7.4002(A).

=3 THE PROVISIONS OF THE NATIONAL
BANK ACT STRONGLY SUGGEST THAT THE

+4155315031 T-134
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ACT PREEMPTS THE FIELD OF REGULATION
OF ATM USER FEES DISPLACING THE
POWER OF THE MUNICIPAL DEFENDANTS
To SET FEES. OR AS WITH THE
ORDINANCES  UNDER  REVIEW.  TO
PROHIBIT THE CHARGING OF THOSE FEES
ALTOGETHER.

IN BANK ONE VERSUS GUTTAU. THE
EIGHTH CIRCUIT COURT OF APPEALS
REVERSED A DISTRICT COURTS DENIAL OF
A PRELIMINARY INJUNCTION SOUGHT BY A
NATIONALLY- CHARTERED BANK TO
PREVENT ENFORCEMENT OF AN IOWA
STATUTE GOVERNING ATM'S IN THAT
STATE. THE IOWA STATUTE PROHIBITED
OWNERSHIP OF ATM BY OUT-OF-STATE
FINANCIAL INSTITUTIONS AND IMPOSED
CERTAIN OTHER SO-CALLED CONSUMER
PROTECTION  MEASURES REGULATING
ADVERTISING AND HOURS Of OPERATION
OF ATM'S.

THE COURT OF APPEALS NOTED THAT THE
NATIONAL BANKING ACT GRANTS TO
NATIONAL BANKS "ALL SUCH INCIDENTAL
POWERS AS MAY BE NECESSARY TO
CARRY ON THE BUSINESS OF BANKING,"
QUOTING FROM TITLE 12 UNITED STATES
CODE SECTION 24(SEVENTH).

THE SUPREME COURT HAS OBSERVED
THAT THE GRANT OF BOTH ENUMERATED
AND INCIDENTAL POWERS ORDINARILY
PREEMPT CONTRARY STATE LAW. STATE
LAW WHICH STANDS AS OBSTACLE TO
ACCOMPLISHEMENT AND EXECUTION OF
SUCH CONGRESSIONAL INTENT MAY BE
FOUND PREEMPTED. THE EIGETH CIRCUIT
OBSERVED THAT THE 1996 AMENDMENTS
TO THE NATIONAL BANK ACT MAKE
CLEAR THAT ATM'S ARE NOT SUBJECT TO
STATE REGULATIONS DEALING  WITH
BRANCHING AND LIKE MATTERS AND
THUS WHATEVER REGULATORY
AUTHORITY THE STATES RETAIN WITH
RESPECT TO NATIONAL BANK BRANCHES,
THE 1996 AMENDMENT CLEARLY
EXPRESSES CONGRESS' INTENT THAT THAT
AUTHORITY NO LONGER EXTENDS TO
NATIONAL BANK ATM'S. -

THE SUPREME COURT HAS MADE CLEAR
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THAT INTERPRETATIONS OF THE SAFETY. SUCH AS LOCATION.
NATIONAL BANK ACT BY THE INSTALLATION AND LIGHTING OF ATM
COMPTROLLER OF THE CURRENCY ARE AND. POSSIBLY. DISCLOSURE OF FEES AND
ENTITLED TO GREAT WEIGHT. IN THIS OTHER TERMS AND CONDITIONS OF -
CASE THE COMPTROLLER OF THE ELECTRONIC TRANSFERS. ATM  FEE
CURRENCY HAS MADE ABUNDANTLY REGULATION OR PROHIBITION GOES TO
CLEAR THAT HE CONSIDERS THE THE ABILITY OF A NATIONAL BANK TO. .
ORDINANCES AT BAR TO BE PREEMPTED INSTALL AND OPERATE ATMS AND
BY THE NATIONAL BANK ACT. CANNOT UNDER  ANY REASONABLE
STRETCH BE CONSIDERED A MEASURE
THE MUNICIPAL DEFENDANTS IN THIS NECESSARY TO PROTECT CONSUMERS.
CASE REPEAT THE CONTENTION OF THE MOST LIKELY, STATE AND LOCAL ATM FEE
JOWA SUPERINTENDENT OF BANKING IN REGULATION OR PROHKIBITION WOULD
THE BANK ONE CASE THAT THE FEDERAL DISCOURAGE OR IMPAIR THE PROVISION
ELECTRONIC FUNDS TRANSFER ACT, NOT OF ATM SERVICES TO CONSUMERS.
THE NATIONAL BANK ACT APPLIES, AND RATHER THAN FOSTER THE PROVISION OF
THAT STATE REGULATION OR SUCH SERVICES TO CONSUMERS. :
PROHIBITION OF ATM FEES IS PERMISSIBLE '
UNDER THE ANTIPREEMPTION PROVISION «4 THESE AUTHORITIES ESTABLISH.
OF THE ELECTRONIC FUNDS TRANSFER BEYOND QUESTION THAT THERE IS A
ACT. SERIOUS  QUESTION ~ WHETHER THE
ORDINANCES AT BAR ARE PREEMPTED BY
DEFENDANTS' CONTENTION THAT THE FEDERAL LAW. INDEED, THE LAW 1S
ELECTRONIC FUNDS  TRANSFER ACT SUFFICIENTLY CLEAR THAT [T WOULD
TRUMPS THE NATIONAL BANK ACT IS APPEAR THAT PLAINTIFFS HAVE NOT
PREDICATED ON THE ARGUMENT THAT MERELY RAISED SERIOUS QUESTIONS
THE ELECTRONIC FUNDS TRANSFER ACT IS ABOUT  THE VALIDITY OF THE.
THE MORE SPECIFIC OF THE TWO ORDINANCES AT BAR, BUT HAVE IN FACT
ENACTMENTS AND THE MORE RECENT. SATISFIED THE ALTERNATIVE
AND. THEREFORE, TAKES PRIORITY. THE ARTICULATION OF THE PRELIMINARY .
EIGHTH CIRCUIT MADE SHORT SHRIFT OF NJUNCTION  TEST BY SHOWING A
THAT ARGUMENT IN BANK ONE. NOTING LIKELIHOOD OF SUCCESS ON THE MERJTS.
THAT THE ANTIPREEMPTION PROVISION :
OF THE EFTA IS SPECIFICALLY LIMITED TO IT IS ALSO CLEAR THAT THE PLAINTIFFS.
THE PROVISIONS OF THE EFTA DOES NOT HAVING RAISED SERIOUS QUESTIONS AS
EXTEND TO ANY OTHER FEDERAL TO THE VALIDITY OF THE ORDINANCES,
STATUTE AND DOES NOT GRANT THE THE PLAINTIFFS ARE ENTITLED TO AN
STATES OR MUNICIPALITIES ANY INJUNCTION  [F THE BALANCE OF
ADDITIONAL AUTHORITY TO REGULATE HARDSHIPS TiP  STRONGLY IN THEIR
NATIONAL BANKS THAT THE STATES FAVOR.

WOULD OTHERWISE NOT POSSESS.
ENFORCEMENT OF  THE ORDINANCES

FURTHERMORE, EVEN IF THE EFTA PENDING RESOLUTION OF THE DISPUTE
SUPPLIED THE APPLICABLE FEDERAL LAW, WOULD CAUSE PLAINTIFFS GREAT HARM
IT 1S DOUBTFUL THAT ATM FEE BECAUSE THEY WILL NOT BE ABLE TO
REGULATION OR PROHIBITION OF THE RECOVER THE FEES LOST DURING THE
ORDINANCES AT BAR IS PERMISSIBLE PERIOD OF THE INJUNCTION IF THEY
UNDER THAT STATUTE. THAT SORT OF ULTIMATELY PREVAIL ON THE MERITS.
CONSUMER PROTECTION MEASURES OR PLAINTIFFS WILL EITHER REPROGRAM
THE KIND OF CONSUMER PROTECTION THER ATM'S TO PROHIBIT WITHDRAWALS
MEASURES THAT THE EFTA APPEARS TO BY NONACCOUNT HOLDERS, AS HAS
CONTEMPLATE FOR THE STATES AND ALREADY BEEN DONE BY WELLS FARGO

LOCALITIES RELATE TO ATM  USER AND BANK OF AMERICA IN SANTA
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MONICA, OR WILL SIMPLY STOP CHARGING
NONACCOUNT HOLDERS THE FEES.

IN EITHER CASE, THOUSANDS OF DOLLARS
OF REVENUE WILL BE LOST EACH MONTE.
AND PLAINTIFFS HAVE NO FEASIBLE
MEANS OF LATER RECOVERING FEES FROM
INDIVIDUALS WHO USE THE MACHINES
WITHOUT PAYING THESE FEES. THERE IS

NO QUESTION THAT SUCH HARM IS
SIGNIFICANT.

THE CITIES CONTEND THAT THEY WILL
SUFFER HARDSHIP IN NOT EXECUTING
THEIR LAWS AND ENFORCING THE WILL OF
THE PEOPLE EITHER DIRECTLY OR
THROUGH THEIR ELECTED
REPRESENTATIVES. ADDITIONALLY,
RESIDENTS AND VISITORS TO THESE TWO
CITIES WILL, ACCORDING TO THE CITY,
SUFFER THE HARDSHP OF PAYING
UNLAWFUL FEES IF THE ORDINANCES ARE
ENJOINED AND THEN  ULTIMATELY
UPHELD.

HOWEVER, THE HARM THAT IS POINTED
10 BY THE CITIES CAN BE AVOIDED BY
REQUIRING THE BANKS TO ESCROW THE
FEES COLLECTED PENDING THE OUTCOME
OF THE DISPUTE. THE BANKS ARE
CAPABLE OF LATER REFUNDING THE FEES
TO THE ATM CUSTOMERS IF THE CITIES
EVENTUALLY PREVAIL. WHILE BOTH
PARTIES AGREE THAT SOME INDIVIDUALS
MAY NEVER BE LOCATED, THE BANKS'
SUGGESTION THAT THEY COULD DONATE

EXCESS FEES TO SOME FORM OF
CONSUMER FRAUD DETECTION
DEPARTMENT OF THE CITIES IS A
SATISFACTORY SOLUTION TO ANY

UNCLAIMED FEES THAT MAY BE LEFT
OVER.

THESE FACTS ESTABLISH THAT THE
BALANCE OF HARDSHIPS TIPS SHARPLY IN
PLAINTIFFS' FAVOR. THE PLAINTIFFS HAVE
THUS ESTABLISHED THAT A PRELIMINARY
INJUNCTION SHOULD ISSUE IN THEIR
FAVOR UNDER THE ALTERNATIVE TEST.
FURTHERMORE, THE IRREPARABLE INJURY
WHICH THE PLAINTIFFS HAVE
DEMONSTRATED FURNISHES THE FIRST
AND THIRD GROUNDS OF THE

+4153916091 7-154
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TRADITIONAL FOUR-PART TEST FOR A
PRELIMINARY TNJUNCTION. WITH RESPECT
70 THE PROBABILITY OF PLAINTIFFS'
SUCCESS ON THE MERITS AND THE PUBLIC
INTEREST FACTOR. PLAINTIFFS TOO HAVE
DEMONSTRATED THE EXISTENCE OF
THESE FACTORS. ALTHOUGH THERE 1S
RELATIVELY LITTLE CASE LAW. THE
EIGHTH CIRCUIT DECISION IN BANK ONE
COGENTLY REASONED AND LIKELY TO BE
FOLLOWED BY THE OTHER CIRCUITS.
FURTHER. THE SUPREME COURT HAS
COUNSELED THE COURTS SHOULD PAY -
HEED TO THE POSITION OF THE OFFICE OF
THE COMPTROLLER OF THE CURRENCY IN
SUCH MATTERS.

«s THE PARTIES DISAGREE ABOUT
WHETHER THE INJUNCTION  SHOULD
APPLY TO ALL BANKS OR TO ONLY
NATIONAL BANKS. IF THE LAW ARE
PREEMPTED, THEY ARE ONLY PREEMPTED
AS TO NATIONAL BANKS. SO THE ISSUE IS

SEVERED SO AS TO EXEMPT NATIONAL
BANKS AND REMAIN EFFECTIVE AGAINST
STATE CHARTERED BANKS. TO APPLY THE
SEVERABILITY DOCTRINE, THE
CONTESTED PROVISION MUST - BE
GRAMMATICALLY, FUNCTIONALLY, AND
VOLITIONALLY SEPARABLE FROM THE
REMAINING PORTION OF THE ORDINANCE.
THE CITIES ARGUE THAT THE PROVISIONS
ARE FUNCTIONALLY SEVERABLE: THE
LAWS COULD FUNCTION IN THE PROPOSED
SEVERED FORM. TF THE PURPOSE OF THE
ORDINANCES IS TO FOSTER COMPETITION,
SEVERANCE WILL MOST LIKELY DEFEAT
THIS PURPOSE. BANNING THE
SURCHARGES BY THE LARGER,
NATIONALLY- CHARTERED BANKS WAS
THE KEY TO THE PURPOSE UNDERLYING
THESE ORDINANCES. ol

BOTH ORDINANCES CLAIM TO BAR FEES
IMPOSED BY FINANCIAL INSTITUTIONS.
THE BANKS CONTEND THAT SINCE THE
TERM  “FINANCIAL INSTITUTION" IS
DEFINED TO INCLUDE BOTH NATIONAL
AND STATE CHARTERED BANKS. THE
ORDINANCES ARE NOT GRAMMATICALLY
SEPARABLE. AN ENACTMENT PASSES THE
GRAMMATICAL TEST  WHERE lel.E
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LANGUAGE OF THE STATUTE IS
MECHANICALLY SEVERABLE, THAT IS,
WHERE THE VALID AND INVALID PARTS
CAN BE SEPARATED BY PARAGRAPH,
SENTENCE, PHRASE, OR EVEN SINGLE
WORDS. BUT THERE IS NO PARAGRAPH,
SENTENCE, CLAUSE, PHRASE. OR WORD
THAT COULD BE SEVERED FROM THE
LANGUAGE OF THE ORDINANCES AT BAR
THAT WOULD YIELD A LAW WHICH
APPLIED ONLY TO ONE CLASS OF BANX.

SAN FRANCISCO ARGUES THAT THE
ORDINANCE CAN BE GRAMMATICALLY
SEVERED BY REDEFINING THE MEANING
OF FINANCIAL INSTITUTIONS TO INCLUDE
ONLY STATE CHARTERED BANKS. BUT FOR
THE COURT TO SEVER IN THIS CASE
WOULD ENTAIL A WHOLESALE INTRUSION
BY THE COURT INTO THE LEGISLATIVE
PROCESSES OF THE CITY AND COUNTY OF
SAN FRANCISCO, AN INVITATION OF THE
CITY ATTORNEY FOR THE COURT TO DO SO

1S SURPRISING UNDER THESE
CIRCUMSTANCES.
FURTHERMORE, THE VOLITIONAL

SEVERABILITY TEST IS NOT MET HERE.
THE STATED PURPOSE OF THE SANTA
MONICA ORDINANCE 1S TO PROVIDE A
MEANS OF ENSURING THE VIABILITY OF
SMALL BANKS. TO ENFORCE THIS LAW
AGAINST ONLY THAT CLASS OF BANKS
WOULD INDEED THWART THE STATED
PURPOSE OF THE LAW. THEREFORE,
DESPITE SANTA MONICA'S SEVERABILITY
CLAUSE, THE COURT  FINDS THE
ORDINANCE 1S NOT SEVERABLE IN THIS
FASHION.

THE SAN FRANCISCO ORDINANCE, OF
COURSE, WAS ENACTED VIA VOTER
INITIATIVE. IT 1S, THEREFORE, HARDER TO
DETERMINE THE VOLITIONAL INTENT OF
ADOPTING THIS LEGISLATION. CERTAINLY
MANY VOTERS WERE MOST CERTAINLY
MOTIVATED BY THEIR SELF- INTEREST IN
NOT HAVING TO PAY AN ATM USAGE FEE.
THE ORDINANCE WAS PLACED ON THE
BALLOT BY THE SAN FRANCISCO BOARD
OF SUPERVISORS. THE PREAMBLE OF THE
SAN FRANCISCO ORDINANCE EXPRESSES
THE SAME CONCERNS ABOUT THE

+413531608! T-154
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ANTICOMPETITIVE EFFECT OF ATM
SURCHARGES. AND IT APPEARS THAT
THESE CONCERNS MOTIVATED THE BOARD
OF SUPERVISORS TO DRAFT THE
ORDINANCE. REGARDLESS.
STATE CHARTERED BANKS ARE NOT
GRAMMATICALLY SEPARABLE FROM THE
NATIONAL BANKS. THE INJUNCTION MUST
APPLY TO BOTH. ,

»¢ ACCORDINGLY, THE COURT GRANTS
THE MOTION OF THE PLAINTIFFS. AND AS
PART OF THE INJUNCTION, THE BANKS ARE

HOLDER FEES COLLECTED DURING THE
PERIOD OF THIS LITIGATION.

IN ADDITION, THE BANKS WILL BE
REQUIRED TO POST BOND. AND MR
BRUCE. I AM INCLINED TO REQUI
POSTING OF A BOND IN THE AMOUNT OF
$50.000. WHICH WOULD APPEAR TO COVER
THE BASIC LITIGATION COSTS THAT ARE
INVOLVED.

ARE YOUR CLIENTS PREPARED TO POST A
BOND IN THAT AMOUNT?

MR. BRUCE: THEY ARE, YOUR HONOR.

THE COURT: VERY WELL. ,
THEN THAT WILL BE THE ORDER. 1S THERE
ANYTHING FURTHER? :

MR. RADINSKY: EXCUSE ME, YOUR

HONOR.

1 KNOW MR, BERNHARD HAS SOMETHING
AS WELL.

THEZ CITY FILED EVIDENTIARY
OBJECTIONS TO THE THREE
DECLARATIONS FILED WITH THE

BANKSPAPERS. AND WE ADDITIONALLY
WANT TO OBJECT ON TRHE RECORD TODAY
T0 THE DECLARATION OF MR. LYTEN
(PHONETIC) ON THE GROUNDS THAT IT IS
HEARSAY. SPECULATION AND LACKS
FOUNDATION.

THE COURT: NONE OF THE MATTERS TO

WHICH OBJECTION WERE MADE WERE

RELIED UPON BY THE COURT.

MR. RADINSKY: VERY WELL.
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ANOTHER MATTER IS THE SAVINGS AND
LOAN INSTITUTIONS AND CREDIT UNIONS,
FOR EXAMPLE, N BOTH OF THESE CITIES
WANT A CLARIFICATION FROM YOUR
HONOR ABOUT YOUR ORDER, WHETHER IT
wWOULD APPLY TO ALL FINANCIAL
INSTITUTIONS OR JUST TO BANKS PER SE.
THE COURT: 1 DONT BELIEVE THAT YOU
CAN SEVER THESE PROVISIONS. AND I
THINK THAT-IS THAT NOT CLEAR?
MR. RADINSKY: YOUR HONOR
MENTIONED THE TERM "BANKS", THIS
APPLIES TO ALL FINANCIAL
INSTITUTIONS?
THE COURT: 1 DONT BELIEVE THAT
UNDER THE CTRCUMSTANCES FOR THE
REASONS THAT 1 INDICATED THAT YOU
CAN SEVER ONE KIND OF FINANCIAL
INSTITUTION FROM THE OTHERS.
MR. RADINSKY: VERY WELL.

DOES YOUR HONOR'S ORDER ABOUT THE
FUNDS BEING PLACED IN ESCROW, DOES
THAT APPLY TO EVERY FINANCIAL
INSTITUTION IN BOTH CITIES?

THE COURT: IT APPLIES TO THE PARTIES.
MR. RADINSKY: WELL, YOUR HONOR,
THERE ARE MANY OTHER FINANCIAL
INSTITUTIONS  WHICH  UNDER--AS I
UNDERSTAND YOUR HONOR'S RULING,
WILL HAVE THE BENEHT OF YOUR
RULING.

THE COURT: WHAT I AM ENJOINING 1S
ANY ENFORCEMENT ACTIONS BY THE
CITY AND COUNTY OF SAN FRANCISCO
AND BY SANTA  MONICA IN THE
MEANTIME WITH  RESPECT TO THE
STCURITY THAT 1S BEING POSTED AND
WITH RESPECT TO THE ORDER WITH
RESPECT TO ESCROWING., THAT caN
ONLY APPLY TO THE PARTIES THAT ARE
BEFORE ME.

MR. RADINSKY: ALTHOUGH
INJUNCTION GOES BEYOND.

THE COURT: THE INJUNCTION GOES
BEYOND THAT. THAT 1S CORRECT. NOW
IF YOU WISH TO SEEK RELIEF WITH
RESPECT TO OTHERS, YOU CAN
CERTAINLY DO SO. BUT I AM NOT IN A
POSITION TO ENJOIN PARTIES THAT ARE
NOT BEFORE THE COURT.

MR. RADINSKY: VERY WELL.

THE
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AS TO THE BOND UNDER RULE 65. YOUR

HONOR,

AMOUNT
FOCUSES ON THE LITIGATION COST TO THE
CITY ATTORNEYS OFFICES RATHER THAN

1 WOULD SUBMIT THAT THE _
OF $50.000 APPARENTLY JUST.

S5 Tt POTENTIAL HARM OF THE PUBLIC ’

OF THESE TWO CITIES.

THE COURT: THERE IS NO HARM THAT

THE CITY SUFFER IN THER OWN
CAPACITY, AND TF THE FUNDS ARE
ESCROWED DURING THE PENDENCY OF
THE LITIGATION, THEN IF THE CITIES
ULTIMATELY PREVAIL. THOSE FUNDS

FEES, SO THERE IS NO HARM TO THOSE
USERS DURING THE PENDENCY OF THE
LITIGATION.

*7 MR. RADINSKY:
FOR THE RECORD. YOUR HONOR, THAT
THAT ORDER WOULD VIOLATE RULE 65
AS NOT PROVIDING A SUFFICIENTLY
SAFE  MECHANISM FOR  ASSURING
PROPER PAYMENT.

ALSO THAT THER EVIDENCE SUBMITTED
THIS PROMISE THAT

THEY WILL KEEP TRACK OF
FEES. THAT 1S INSUFFICIENT UNDER RULE
65 AND THAT WE NEED A CHANCE TO
CONDUCT INVESTIGATION AND
DISCOVERY INTO THE TRUTH
PROCEDURES-

THE COURT: | ASSUME THE CASE IS
GOING TO GO ON.

MR. RADINSKY: VERY WELL.

THE COURT: ALL RIGHT.

MR. BRUCE?

MR. BRUCE: YOUR BONOR, THANK YOQU
VERY MUCH.

ANTICIPATING THAT YOU MIGHT WANT
7O PUT INTO YOUR ORDER SOME SPECIFIC
LANGUAGE ABOUT THE REFUND
MECHANISMS., WE HAVE A PROPOSED
ORDER TO TENDER FOR YOUR
CONSIDERATION. PERHAPS YOU HAVE
ALREADY WRITTEN YOURS. WE HAVE
GIVEN IT TO THE OTHER SIDE THIS
AFTERNOON. AS TO--

THE COURT: WHY DON'T YOU SUBMIT
THAT, AND I WILL TAKE A LOOK ATIT.

MR. BRUCE: YES.
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HOW MANY COPIES WOULD YOU LIKE?
THE COURT: HOW ABOUT THREE.
MR. BRUCE: THREE. HERE ARE THREE
COPIES.

(DOCUMENTS HANDED TO COURT.)
MR. BRUCE: AS TO THE FORM OF THE
INJUNCTION OUR  MOTION
PAPERS AND PROPOSED ORDER WERE
VERY SPECIFIC, AND THEY WERE
SPECIFIC FOR A VERY SPECIFIC REASON.

THE ONLY WAY THAT ANY OF THE BANKS
ARE PROTECTED BY YOUR HONOR'S ORDER
1S TO ENSURE THAT THE ORDINANCES ARE
NOT ALLOWED IN SANTA MONICA'S CASE
170 REMAIN EFFECTIVE DURING THE
COURSE OF LITIGATION, AND IN SAN
FRANCISCO'S CASE, TO ENSURE THAT THE
BQARD OF SUPERVISORS, WHICH HAS THE
LAST MINISTERIAL ACT IN THE PROCESSES,
NOT ALLOW TO APPROVE THE INTTIATIVE
AND SEND OUT, IF YOU WILL, INTO THE
LAW OF SAN FRANCISCO. AN INJUNCTION
THAT JUST OPERATED AGAINST THE
ENFORCEMENT OF THE CITIES AND
NOTHING MORE WOULD LEAVE US.
EXPOSED TO THOUSANDS AND
THOUSANDS OF LAWSUITS IN STATE
COURT BY INDIVIDUALS WHO CAN GRAB
THESE ENFORCEMENT MECHANISMS. SO 1
TUST FOCUS YOUR HONOR AGAIN ON THE-~
THE COURT: I UNDERSTAND THAT. LETS
DEAL WITH THAT SITUATION, TIF WE
ENCOUNTER IT. 1 SAID LETS DEAL WITH
THAT SITUATION IF WE ENCOUNTERIT.

I THINK THE-I WILL TRUST THAT THE
CITIES ARE NOT GOING TO TAKE ANY
MEASURES TO ENFORCE THE ORDINANCE
DURING THE PENDENCY OF THE
PRELIMINARY INJUNCTION, AND WELL
DEAL WITH ANY CIVIL ACTIONS THAT ARE
BROUGHT DURING THE PENDENCY OF THE
CASE IF THERE ARE ANY TO DEAL WITH.

MR. BRUCE: YOUR HONOR, IF I MAY BE

HEARD ON THAT BECAUSE IT IS REALLY

QUITE IMPORTANT.

AS TO SANTA MONICA, AS YOU KNOW,
THEIR'S  BECAME EFFECTIVE ON
NOVEMBER 11. AND UNLESS THIS COURT
ORDERS THAT IT BE SUSPENDED PENDING
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THE MERITS, AS WE ASK THE COURT TO
DO, AND THAT 1S JUST A MAINTENANCE OF
THE STATUS QUO AT THE TIME OF THE

SUIT, IT WOULD BE-OUR CLIENTS WOULD .

BE EXPOSED TO PUNITIVE DAMAGES OF
5,000 PER TRANSACTION AND SO-CALLED

CTUAL  DAMAGES OF $250 PER
TRANSACTION IN SUITS THAT WOULD BE

FILED IN STATE COURT BY INDIVIDUAL -~

CITIZENS OF SANTA MONICA, OR FOR THAT
MATTER, TOURISTS IN SANTA MONICA,
AND THE SAME WOULD APPLY TO SAN
FRANCISCO.

~§ THIS COURT WOULD THEN HAVE TO
REACH OUT AND ENJOIN ALL OF THESE
INDIVIDUALS WHO ARE--WHO WOULD FILE
THESE LAWSUITS IN STATE COURT, OR

WOULD HAVE TO SOMEHOW ENJOIN THE
SMALL CLAIMS COURTS OF THE STATE OF
CALIFORNIA FROM ENTERTAINING THESE
SUTTS. ABSENT THAT KIND OF INJUNCTIVE
RELIEF, THE BANKS WOULD BE EXPOSED
TO POTENTIALLY ENORMOUS LIABILITLES
IF THEY DONT coMpLY WITH THE
ORDINANCES.

THE COURT: WELL--

MR. BRUCE: THAT IS WHY WE WERE SO

CAREFUL TO ASK--

THE COURT: IT 1S DIFFERENT, IS IT NOT,

IN SaN FRANCISCO BECAUSE THE
ORDINANCE HAS NOT BECOME
EFFECTIVE?

MR. BRUCE: YES. SO LONG AS THE COURT
IS CRYSTAL CLEAR ON THIS, THAT THERE

IS AN INJUNCTION AGAINST THE CITY OF

SAN FRANCISCO FROM ALLOWING THE
ORDINANCE TO BECOME EFFECTIVE,
THEN THAT 1S FINE. BECAUSE WITH
THAT INJUNCTION, THAT LAW WILL
NEVER BE THERE FOR ANYONE TO
INVOKE BECAUSE THE BOARD OF
SUPERVISORS WILL NOT BE ABLE TO
TAKE THAT LAST ACT.

AS TO SANTA MONICA—
THE COURT: LETS ASK MR. BERNHARD, 1S

MR. BERNHARD: THAT'S MY
UNPERSTANDING OF THE COURTS.
ORDER

THE CC;URT: VERY WELL.
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MR. BRUCE: THAT'S FINE.

AS TO SANTA MONICA, I'M AFRAID WE
WOULD BE LEFT IN THE POSTURE OF
REALLY AS A PRACTICAL MATTER HAVING
TO COMPLY WITH IT DURING THE COURSE
OF THE LITIGATION. IF THATS YOUR
HONOR'S CHOICE. THEN, OF COURSE, THAT
IS WITHIN YOUR DISCRETION IN SHAPING
EQUITABLE RELIEF ON A PRELIMINARY
BASIS.

BUT IT IS ALSO WITHIN YOUR HONOR'S
POWER UNDER THE TANNER CASE. FOR
EXAMPLE, AND OTHER CASES OF THE
NINTH CIRCUIT THAT WE DIDNT BRIEF
BECAUSE THE ISSUE REALLY WASNT
RAISED BY THE OTHER SIDE, IT 1S WITHIN
YOUR HONOR'S POWER, PARTICULARLY IN
A CASE OF CONSTITUTIONAL DIMENSION.

WHICH THIS 1S, TO RESTORE THE STATUS

QUO BY ORDERING SANTA MONICA TO
SUSPEND THE ORDINANCE. THEN YOU
WOULD HAVE SOME KIND OF ACTION BY
THE SANTA MONICA GOVERNMENT THAT
WOULD SUSPEND THE ORDINANCE.

WITH THAT ORDER FROM THIS COURT
DIRECTLY TO SANTA MONICA, NO SANTA
MONICA CITIZEN COULD GO INTO THE
STATE COURT AND START THESE
LAWSUITS. SO I JUST WANTED TO
DISCUSS-- ’
THE COURT: LET'S HEAR MR. RADINSKY
ON THIS.
MR, RADINSKY: THERE IS A PROBLEM
HERE, YOUR HONOR. HE REFERS TO THE
STATUS QUO. THE STATUS QUO IS THAT
SINCE THEY WAITED MORE THAN THREE
WEEKS TO FILE THEIR LAWSUIT AGAINST
SANTA MONICA, THIS LAW WAS
ALREADY ON THE BOOKS. AND ONLY A
MATTER OF DAYS BEFORE IT BECAME
EFFECTIVE.

AS YOU RECOGNIZED IN OUR LAST
HEARING, THE CITY ATTORNEY'S OFFICE
DOESN'T HAVE THE AUTHORITY TO UNDO
A LEGISLATIVE ACT THAT HAS ALREADY
SEEN ITS FINAL STEP. THAT LAW 1S IN
EFFECT. AND THEY CHOSE TO WAIT, SO
THE STATUS QUO HERE IS THAT THE
SURCHARGE BAN IS IN EFFECT IN SANTA

From=Cavington & Burling San Francisco
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MONICA. AND HE IS ASKING FOR A
CHANGE TO THE STATUS QUO.

I DONT KNOW THERE IS A MECHANISM TO
DO THAT. AS WE DISCUSSED LAST TIME. L
DON'T HAVE THE AUTHORITY ON BEHALF
OF MY OFFICE TO NULLEFY A LAW THAT
OUR ELECTED REPRESENTATIVES HAVE
PASSED WHICH HAS GONE PASSED ITS
LAST STAGE.

«s NOW, 1 UNDERSTAND YOU TO BE
ENJOINING OUR OFFICE, FOR EXAMPLE.
FROM PROSECUTING VIOLATIONS OR THE
CITY FROM TAKING ANY AFFIRMATIVE
STEPS TO ENFORCE THIS LAW, BUT THAT IS
A FAR CRY FROM UNDOING THE
LEGISLATIVE WILL THAT HAS ALREADY
PASSED ITS FINAL HURDLE. AND 1 WOULD
SUBMIT THATS EXTRAORDINARY RELIEF
THEYRE SEEKING, AND 1T WOULD UPSET
THE STATUS QUO. '

MR. BRUCE: MAY 1 RESPOND?

THE COURT: YES.

MR. BRUCE: YOUR HONOR, THE WAY
SANTA MONICA DID THIS, AND THERE IS
NOTHEING WRONG WITH WHAT SANTA
MONICA DID PROCEDURALLY, AS I
UNDERSTAND IT, AND I AM NOT A
CALIFORNIAN. IT 1S THE WAY MOST
MUNICIPAL LAW WORKS, THAT THE CITY
COUNCIL HAS A FIRST READING OF A
PROPOSED MEASURE. AND THEY TAKE A
VOTE ON IT.

THEY DID THAT A WEEKX BEFORE
OCTOBER THE 12TH. THEN, IN A WEEK
PERIOD, THEY HAD A SECOXND READING,
AND IT WAS APPROVED FOUR TO THREE.

UNDER CALIFORNIA LAW, THAT IS THE
LAST ACT. THERE IS NOTHING LEFT IN
PROCESS. SO THAT 30 DAYS LATER, IT
AUTOMATICALLY BECAME EFFECTIVE.
UNLESS, UNLESS THERE WAS AN ORDER TO
THE CITY COUNCIL ITSELF TO AN EFFECT
RESCIND WHAT IT DID.

NOW. T MADE A JUDGMENT THAT WE
WOULD NOT COME TO THIS COURT FOR A
TEMPORARY RESTRAINING ORDER 0
PREVENT THE CITY, TO PREVENT THE
SANTA MONICA  ORDINANCE FROM

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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BECOMING EFFECTIVE  BECAUSE A
TEMPORARY RESTRAINING ORDER WOQULD
HAVE HAD TO HAVE AN AFFIRMATIVE
RELIEF ELEMENT IN IT. AND 1 MADE THE
JUDGMENT, IT MIGHT HAVE BEEN WRONG.
THAT THIS COURT WOULD HAVE-YOU DO
HAVE THE AUTHORITY ON THE
PRELIMINARY INJUNCTION TO GIVE THAT
AFFIRMATIVE RELIEF AND THERE WOULD
BE A SHORT PERIOD OF TIME BETWEEN
THE 11TH OF NOVEMBER AND TODAY'S
THE 15TH, FOUR DAYS THERE WOULD
HAVE TO BE COMPLIANCE, BUT THAT THE
COURT DOES HAVE THE AUTHORITY TO
ASK OR DIRECT THE CITY COUNCIL, OR
THE CITY OF SANTA MONICA TO SUSPEND
ITS ORDINANCE.

THE STATUS QUO IS, AND THIS IS THE
TANNER CASE. 316 F.2D, 804 AT 808, 1963
DECISION OF THE NINTH CIRCUIT, THE
STATUS QUO 1S THE LAST UNCONTESTED
STATUS THAT PRECEDED THE
CONTROVERSY. OF COURSE, WE FILED OUR
LAWSUIT. I FORGET HOW MANY DAYS, BUT
SUBSTANTIALLY BEFORE THE EFFECTIVE
DATE.

THIS COURT HAS  FULL POWER.
ESPECIALLY ON A CASE OF
CONSTITUTIONAL DIMENSIONS, TO DIRECT
THE CITY OF SANTA MONICA NOT TO
RESCIND FOREVER BUT TO SUSPEND THE
ORDINANCE DURING THE PERIOD OF THE
PRELIMINARY INJUNCTION. TF THE COURT
DOES THAT. THEN IT TOO WILL BE N THE
SAME POSTURE AS SAN FRANCISCO.

IF THE COURT DOESNT DO THAT, THEN
THE SANTA MONICA ORDINANCE FOR ALL
PRACTICAL PURPOSES, WILL HAVE TO BE
REGARDED BY THE BANKS AS IN EFFECT
BECAUSE THEY COULDNT STAND THE
PROSPECT OF THAT $5,000 PUNITIVE
DAMAGES AND 250 PER TRANSACTION.

MR. RADINSKY: MAY 1 BE HEARD

BRIEFLY, YOUR HONOR, ON WHAT HE
RAISED.

AT THE LAST HEARING, COUNSEL FOR THE
BANKS SPECIFICALLY SAID WHEN YOU
ADDRESSED WHY THE DELAY ON SANTA
MONICA, THEY SAID THAT THEY WOULD

+415531608! T-154 P 033/047  F-063
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QUOTE TAKE THEIR “LUMPS" UNQUOTE IN
SANTA MONICA. AND ALSO REFERRED TO

SANTA MONICA AS THE TAIL WAGGING
THE DOG IN THIS CASE.

WHAT THEY WERE SAYING wAS THEY'RE
REALLY NOT TOO CONCERNED ABOUT |
SANTA MONICA. THEY COULD HAVE FILED
A LAWSUIT ALMOST A MONTH BEFORE
THEY DID WHEN THE FIRST VOTE
HAPPENED ON OCTOBER STH. THEY CHOSE
NOT TO. THEY MADE A TACTICAL
DECISION THAT WHEN THERE WAS STILL
TIME FOR THE CITY COUNCIL TO TAKE ITS
FINAL ACT, THEY COULD HAVE COME UP
HERE OR MORE APPROPRIATELY DOWN
THERE, WHICH IS WHERE WE ARE
SUPPOSED  TO BE, AND SOUGHT
EMERGENCY RELIEF BEFORE THE FINAL
ACT WAS TAKEN. THEY CHOSE NOT TO DO
THAT. THEY CHOSE TO TAKE THEIR LUMPS
AS MR. DAR WIN SAID, AND THIS IS AN
EXAMPLE OF THAT.

10 YOUR HONOR, IF YOU DO WHAT HE IS
ASKING, YOU WOULD BE UNDONG A
LEGISLATIVE ACT THAT HAS ALREADY
BEENDONE. - ]
THE COURT: LETS BOTH BE PRACTICAL
AND ALSO LETS TAKE A LOOK AT THE
LAW. 1 AM GOING TO ASK MR. BRUCE
AND HIS COLLEAGUES TO  PUT
TOGETHER A BRIEF MEMORANDUM ON
THIS SUBJECT INFORMING ME OF THAT
TANNER CASE THAT YOU REFERRED TO
AND ANY OTHER AUTHORITIES THAT
YoU BELIEVE ARE APPLICABLE, AND
GIVE MR, RADINSKY AN OPPORTUNITY
TO RESPOND.

AND ALSO TO BE PRACTICAL ABOUT IT, IT
MAKES A GREAT DEAL OF SENSE TO PLACE
BOTH DEFENDANTS ON THE SAME
POSTURE IN TERMS OF THE ENFORCEMENT
OF THE ORDINANCE, AND ALSO TO HAVE
THE SITUATION IN BOTH CITIES THE SAME.

SO. 1 MUST SAY | AM INCLINED TO GRANT
RELIEF WHICH WOULD ACCOMPLISH THAT.
BUT I WILL BE GUIDED BY WHATEVER
ADDITIONAL GUIDANCE YOU CAN GIVE ME
IN A MEMORANDUM. B

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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HOW LONG WOULD YOU NEED TO
PREPARE THAT MEMORANDUM?

MR. BRUCE: WELL. 1 WOULD LIKE AT
LEAST UNTIL, TODAY IS MONDAY.
COULD WE HAVE UNTIL WEDNESDAY.
YOUR HONOR?

THE COURT: THAT WOULD BE FINE.

MR. RADINSKY, CAN YOU GET IN A
RESPONSE BY NEXT MONDAY?

THAT WILL BE ONE WEEK FROM TODAY.
MR. RADINSKY: YES, YOUR HONOR, WE
CAN DO THAT.
THE COURT: ALL RIGHT. AS I
UNDERSTAND IT. THE BANKS ARE NOT
CHARGING FEES IN SANTA MONICA AT
THE PRESENT TIME?
MR. BRUCE: THE BANKS ARE COMPLYING
WITH THE-- .
THE COURT: $O. THAT CAN CONTINUE
FOR ANOTHER WEEK, AT LEAST
ANOTHER WEEK UNTIL WE SEE WHAT
THE LAW 15—
MR. RADINSKY: CAN I HAVE A WEEK
AFTER THEIR BRIEF? WE HAVE BEEN
DOING EVERYTHING SO RUSHED, I'M
GETTING USED TO IT, BUT WE WOULD
LIKE-
THE COURT: THIS IS A NARROW POINT,
MR. RADINSKY. IT 1S A NARROW POINT
AND WE OUGHT TO SETTLE THE TERMS
OF THE INJUNCTION AS SOON AS
POSSIBLE.
MR. BRUCE: THANK YOU, YOUR HONOR.
THE COURT: ALL RIGHT? ANYTHING
FURTHER?
MR. BERNHARD: THERE IS, YOUR HONOR,
VERY BRIEFLY.

FIRST--TWO TEINGS. FIRST THE PROPOSED
ORDER THAT PLAINTIFFS HAVE
SUBMITTED. THIS ORDER DOESN'T APPEAR
T0 INCLUDE THE CALIFORNIA BANKING
ASSOCIATION, VERY ACTIVE PLAINTIFFS
AND PARTICIPANTS IN THIS LITIGATION.

AS THE COURT ALREADY NOTED, IT ONLY
IMPOSED OBLIGATIONS ON THE PARTIES
BEFORE 1T AND CBA 1S BEFORE YOU. THIS
ORDER-] AM REFERRING SPECIFICALLY TO

PAGE 3. ITEM 3 ABOUT THE ESCROW AND
THE FUNDS, THAT SHOULD APPLY TO THE

+4155316091 T-134 P 040/04)
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CALIFORNIA BANK ASSOCIATION AS WELL.

F-083

THE COURT: 1 DONT KNOW THAT -

THE--DOES THE BANK ASSOCIATION--

MR. BERNHARD: THEY ARE IN THIS.
COURT. THEY SAY. BECAUSE THEY HAVE ..

OVER 280--
THE COURT: 1 UNDERSTAND. BUT THEY
ARE NOT A DEPOSITORY INSTITUTION,
ARE THEY?

MR. BERNHARD: THEY REPRESENT 280.

MEMBERS.

THE COURT: MR. KASS?

MR. KASS: AS YOUR HONOR POINTS OUT,
WE ARE HERE ON A REPRESENTATIONAL
CAPACITY ONLY. AND THE VARIOUS
MEMBER BANKS ARE NOT THE PARTIES
TO THIS AS YOUR HONOR MENTIONED
EARLIER. :

IT WOULD BE DIFFICULT TO-I DONT SEE™

HOW WE CAN MAKE THEM SUBIJECT TO

THAT PROVISION, SO I DONT--THAT BEING

SAID, | DON'T SEE THAT THERE IS GOING
TO BE ANY PROBLEM WITH THEM DOING

EXACTLY WHAT THE BANKS THAT ARE.

PARTIES TO THIS ACTION ARE DOING,

WHICH IS THE RESPONSIBLE THING TO DO.
«11 THE COURT: LETS SEE IF WE CAN
AVOID THE PROBLEM. ARE YOU IN A
POSITION ON BEHALF OF  YOUR
MEMBERS TO REPRESENT THAT THEY
WILL FOLLOW THE SAME ESCROW
PROCEDURES AS BANK OF AMERICA AND
WELLS FARGO?
MR. KASS: WHAT I AM IN A POSITION TO
REPRESENT AT THIS POINT 1S THAT ‘1
THINK IT WOULD BE REASONABLE TO
INSTRUCT THAT ANY FINANCIAL
INSTITUTION THAT IS A MEMBER OF CBA
THAT INTENDS TO A VAIL ITSELF OF TKEE
INJUNCTIVE RELIEF THAT THIS COURT IS
ORDERING, DOES SO CONDITIONED ON
COMPLYING  WITH  THE  SAME
INSTRUCTIONS THAT YOU ARE MAKING
WITH RESPECT TO THE PLAINTIFF
BANKS.
THE COURT: IS THAT SATISFACTORY, MR.
BERNHARD? ;
MR. BERNHARD: 1 AM NOT SURE. 1 AM

NOT SURE IF 1 UNDERSTAND EXACTLY

WHAT IT MEANS.

WHAT 1 AM CERTAIN OF 1S THAT MR

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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CHENOWETH, OFFICIAL OF CBA PERIOD. SAN FRANCISCO WILL NOT ALLOW

SUBMITTED A DECLARATION, AND HE ITS ORDINANCE TO BECOME EFFECTIVE. )

ALSO. 1 BELIEVE, SAID THAT THEY COULD THE COURT: WELL. IF 1 DENY THE STAY.

ESCROW FUNDS. AND WE WOULD LIXE HIM MR_ BERNHARD HAS HIS RECORD.

70 LIVE UP TO THAT PROMISE. MR. BRUCE: IF YOU DENY THE STAY. WE
THE COURT: WELL, 1 AM RELUCTANT, OBVIOUSLY HAVE NO PROBLEM WITH
WOULD BE MORE THAN RELUCTANT TO THAT.

ENJOIN PARTIES THAT ARE NOT BEFORE THE COURT: MR. BERNHARD HAS HIS
ME. RECORD.
MR. BRUCE: YES, THANK YOuU.

CBA IS NOT A DEPOSITORY INSTITUTION. | THE COURT: ! THINK ! WILL UNDER THE

AM RATHER INCLINED TO THINK THAT IT CIRCUMSTANCES SINCE WE ARE GOING

MIGHT BE A USEFUL WAY TO BEGIN THIS TO BE SETTLING THE EXACT TERMS OF

LITIGATION, SINCE WE ARE STILL AT A THE ORDER WITH RESPECT TO ALL OF

 VERY EARLY STAGE, TO ASK YOU. MR. THESE MATTERS WE HAVE DISCUSSED IN

BERNHARD TO TALK TO MR. KASS AND SEE THE NEXT FEW DAYS. AN EFFECTIVE

IF THERE ISN'T A PRACTICAL SOLUTION TO STAY 1S NOT APPROPRIATE. BUT YOU

YOUR CONCERNS. HAVE MADE YOUR RECORD AND
MR. BERNHARD: I WOULD BE HAPPY TO REQUESTED THE COURT TO STAY. AND
DO THAT. THAT HAS BEEN DENIED.

THE COURT: ANYTHING FURTHER? MR. BERNHARD: THANK YOU. YOUR
MR. BERNHARD: 1 HAVE ONE LAST HONOR.

MATTER. YOUR HONOR. AT THIS TIME, «12 THE COURT: ALL RIGHT? ANYTHING
DEFENDANTS ASK THE COURT TO STAY FURTHER?

ITS ORDER FOR 130 DAYS TO PERMIT MR. BRUCE: NO, YOUR HONOR.
DEFENDANTS AN  OPPORTUNITY TO THE COURT: VERY WELL. THANK YOU,
OBTAIN RELIEF. COUNSEL.

THE COURT: MR. BRUCE?

MR. BRUCE: THIS 1S A STAY PENDING 1999 WL 33429989 (N.D.Cal)

APPEAL? ,

THE COURT: STAY PENDING APPEAL. END OF DOCUMENT

MR. BERNHARD: IT'S FOR A STAY
PENDING APPLICATION FOR RELIEF.

MR. BRUCE: YES.

MR. BERNHARD:--TO THZ NINTH CIRCULT.
MR. BRUCE: YOUR HONOR, WE FULLY
EXPECT THEM TO GO TO THE COURT OF
APPEALS, AS YOUR HONOR INDICATED IN
YOUR DECISION.

A STAY OF 30 DAYS COULD, 1 AM NOT
SAYING SAN FRANCISCO WOULD DO THIS.
BUT IT COULD PUT THE BOARD OF
SUPERVISORS IN A POSITION THAT THEY
WOULD GO AHEAD AND ALLOW THE SAN
FRANCISCO ORDINANCE TO BECOME
EFFECTIVE. BECAUSE 30 DAYS TFROM
TODAY 1S DECEMBER THE 15TH. AND
LEFT--THAT WOULD BE VERY UNWISE, I
THINK. FOR THEM TO DO THAT. AND
MAYBE MR, BERNHARD CAN GIVE uU.s.
SOME COMFORT IN TERMS OF AN
ASSURANCE THAT DURING THAT STAY

Copr. ® West 2003 No Claim to Orig. U.S. Govt. Works
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CLERK, U.S. DISTRICT COURT
IN THE UNITED STATES DISTRICIASTERNBISTRICT OF CALIFORNIA
8Y.

FOR THE EASTERN DISTRICT OF CALIFORNPRY'® -

~

WELLS FARGO BANK, N.A., and
WELLS FARGO HOME MORTGAGE, INC.,

Plaintiffs,

V. CIV. NO. $-03-0157 GEB JFM
DEMETRIOS A. BOUTRIS, in his
official capacity as Commissioner
of the California Department of
Corporations,

Defendant.
QUICKEN LOANS INC, a Michigan
corporation,
Plaintiff, V/
V. CIV. NO. S-03-0256 GEB JrM

DEMETRIOS A. BOUTRIS, in his
official capacity as Commissioner
of the California Department of
Corporations,

Defendant.
NATIONAL CITY BANK OF INDIANA, and
NATIONAL CITY MORTGAGE CO.,

CIV. NO. 5-03-0655 LKK DAD
Plaintiffs,

V.

DEMETRIOS A. BOUTRIS, in his
official capacity as Commissioner
of the California Department of
Corporations,

RELATED CASE ORDER

e . R P N R N P P D R I N

Defendant.

Examination of the above-entitled actions reveals that

the actions are related within the meaning of Local Rule 83-123(a).

1
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The actions are based on the same or similar claims, similar questions
of fact and the same question of law. Accordingly, the assignment of
the matters to the same judge and magistrate judge is likely to effect
a substantial savings of judicial effort and is also likely to be
convenient for the parties.

The parties should be aware that relating the cases under
Local Rule 83-123 merely has the result that the actions are assigned
to the same judge and magistrate judge; no consolidation of the
actions is effected. Under the regular practice of this court,
related cases are generally assigned to the judge and magistrate judge
to whom the first filed action was assigned.

IT IS THEREFORE ORDERED that the action denominated CIV. NO.
$-03-0655 LKK DAD be, and the same hereby is, reassigned to Judge
Garland E. Burrell, Jr., and Magistrate Judge John F. Moulds for all
further proceedings, and any dates currently set in this reassigned
case only are hereby VACATED. The parties are referred to the
attached Order Setting Status (Pretrial Scheduling) Conference.
Henceforth, the caption on documents filed in the reassigned case
shall be shown as CIV. NO. S$-03-0655 GEB JFM.

IT IS FURTHER ORDERED that the Clerk of the Court make

appropriate adjustment in the assignment of civil cases to compensate

for this reassignment.

IT IS SO ORDERED. /

/'%v/;_ // £ L//

GARLAND E. BURRELL, JR
United States/Dlstrlct Judge

DATED: April 2, 2003
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FILED
April 4, 2003

CLERK, US DISTRICT COURT
EASTERN DISTRICT OF
CALIFORNIA

S Kirkpatrick
DEPUTY CLERK

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

NATIONAL CITY BANK OF
INDIANA,

Plaintiff, CIV. NO. 8-03-655 GEB JFM

V. ORDER SETTING STATUS

(PRETRIAL SCHEDULING)
CONFERENCE

DEMETRIOS A BOUTRIS,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

/

This action has been assigned to Judge Garland E.
Burrell, Jr. Pursuant to the provisions of Federal Rule of Civil
Procedure 16, IT IS ORDERED that:

1. A status (pretrial scheduling) conference is set for
August 11, 2003 at 9:00 a.m., before Judge Burrell in Courtroom
#10 of the above-entitled court;

2. All parties to the action shall appear by counsel (or
in person if acting without counsel; however, pursuant to Local
Rule 83-183, a corporate party or other entity may not appear in
propria persona and must appear through counsel});

3. Concurrently with the service of process, or as soon
thereafter as possible, plaintiff(s) shall serve upon each of the
parties named herein, and upon all parties subsequently Jjoined by
plaintiff, a copy of this order, and shall file with the Clerk of
Court a certificate reflecting such service. Any party who
impleads a third party defendant shall serve upon that party a copy
of this order, and shall file with the Clerk of Court a certificate
reflecting such service;
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4. In the event this action was originally filed in a
state court and was thereafter removed to this court, the removing
party or parties shall, immediately following such removal, serve
upon each of the other parties named herein and upon all parties
subsequently joined, a copy of this order and shall file with the
Clerk of Court a certificate reflecting such service;

5. At least twenty-one (21) calendar days before the
scheduling conference is held, the parties shall confer and develop
a proposed discovery plan, as required by Fed. R. Civ. P. 26(f);

6. The parties shall file a Joint Status Report with the
court not later than fourteen days prior to the scheduling
conference.® The report shall briefly set forth the views of each
party on the following matters:

a) Status of service of process on parties not yet
served;

b) Possible joinder of additional parties;?

c) Anticipated amendment of pleadings;

d) The basis for jurisdiction and venue;

e) Anticipated motions with suggested dates;

f) Anticipated and outstanding discovery;?

g) A written report outlining the proposed discovery
plan required by Fed. R. Civ. P. 26(f). The

discovery plan shall indicate the parties' views and
proposals concerning:

1 The failure of one or more of the parties to participate in
the preparation of the Joint Status Report does not excuse the other
parties from their obligation to timely file a status report in

accordance with this Order. In the event a party fails to participate

as ordered, the party timely submitting the status report shall
include a declaration explaining why it was unable to obtain the
cooperation of the other party or parties.

2 Plaintiff(s) shall indicate in the Joint Status Report a

date by when the identities of any "Doe" defendants are expected to be

discovered. Failure to set forth specific information regarding the
time Plaintiff(s) needs to identify any "Doe" defendants will be
deemed an abandonment of any claims against such defendants, and a
dismissal order will follow.

* Fed. R. Civ. P. 26 requires, absent a contrary stipulation,
initial disclosures to be made as provided in that Rule. Any
objection to the initial disclosures and the basis therefor must be
included in the joint status report.
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(1) what changes should be made in the timing,
form, or reguirement for disclosures under Rule
26(a), including a statement as to when
disclosures under subdivision (a) (1) were made
or will be made;

(2) the subjects on which discovery may be
needed, when discovery should be completed, and
whether discovery should be conducted in phases
or be limited to or focused upon particular
issues; and

(3) what changes should be made in the
limitations on discovery imposed under the
Federal Rules of Civil Procedure or the Local
Rules, and what other limitations should be
imposed;

h) Scheduling of future proceedings, including
suggested timing of the disclosure of expert
witnesses and information required by Rule 26(a) (2},
completion dates for discovery and law and motion,
and dates for final pretrial conference and trial; 4

i) Estimate of trial time;

j) Appropriateness of special procedures such as
reference to a special master or agreement to try
the matter before a magistrate pursuant to 28 U.S.C.
§ 636(c);

k) Modification of standard pretrial procedures because
of the simplicity or complexity of the case;

1) Whether the case is related to any other case
pending in this district, including the bankruptcy
courts of this district;

m) Prospects for settlement, including whether a
settlement conference should be scheduled and
whether the parties will stipulate to the trial
judge acting as settlement judge;

n) Any other matter that may be conducive to the just
and expediticus disposition of the case.

4 In completing this portion of the status report, the parties

are advised that Judge Burrell's typical pretrial scheduling
procedures require: 1) that initial expert disclosures be made 150
days prior to the completion of discovery; 2) that rebuttal expert
disclosures be made 120 days prior to the completion of discovery; 3)
that discovery be completed 90 days prior to the final pretrial
conference; 4) that law and motion is cut off 60 days before the final
pretrial conference; and 5) that the final pretrial conference will be
held 90 days before the trial.
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7. Following the status conference, a formal order will
be issued regarding future proceedings in the case. Requests to
modify or vacate any date set forth in the order are not favored
and will not be granted absent good cause.

8. The parties are advised that failure to file a joint
status report in accordance with this order may result in the
imposition of sanctions.

9. The parties are required to immediately notify the
courtroom deputy and chambers of any settlement or other
disposition of the case. L.R. 16-160. In addition to notifying
chambers orally, the parties shall file a notice of settlement in
the Clerk's Office within three (3) days which sets forth a date by
which dispositional documents will be filed.

10. Motions shall be filed in accordance with Local Rule
78-230(b). Opposition papers shall be filed in accordance with
Local Rule 78-230{(c). Any party that does not oppose the granting
of the motion shall file a statement of non-opposition as required
by Local Rule 78-230(c). The failure to file an opposition or
statement of non-opposition in accordance with Local Rule 78-230(c¢)
may be deemed consent to the granting of the motion and the Court
may dispose of the motion summarily. Brydges v. Lewis, 18 F.3d
651, 652-53 (9th Cir. 1994).

IT IS SO ORDERED

DATE: April 4, 2003

GARLAND E. BURRELL, JR.
UNITED STATES DISTRICT JUDGE

by: S Kirkpatrick

Deputy Clerk
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2:03-¢cv-00157
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2:03-cv-00655
Wells Fargo Bank NA

V.

Dept of Corporations

I, the undersigned, hereby certify that I am an employee in the Office of
the Clerk, U.S. District Court, Eastern District of California.

That on April 4, 2003, I SERVED a true and correct copy(ies) of

the attached, by placing said copy(ies) in a postage paid envelope
addressed to the person(s) hereinafter listed, by depositing said _
envelope in the U.S. Mail, by placing said copy(ies) into an inter-office
delivery receptacle located in the Clerk's office, or, pursuant to prior
authorization by counsel, via facsimile.

William L. Stern SF/GEB
Severson and Werson

One Embarcadero Center AR/LKK
Suite 2600

San Francisco, CA 94111 CF/JFM
Robert A Long Jr PB/DAD

PRO HAC VICE
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1201 Pennsylvania Avenue N W
Washington, DC 20004-7566

E Edward Bruce
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Washington, DC 20004-7566
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PRO HAC VICE
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1201 Pennsylvania Avenue N W
Washington, DC 20004-7566
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